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Democratic theory is caught in a double-bind. Since the publication of Jürgen Habermas’s Between Facts and Norms and John Rawls’s Political Liberalism, the paradigm of deliberative democracy has been one of the most influential streams of political thought, but at the same time has attracted one of the most vehement backlashes.


In large measure, the difference between the deliberativists or discursivists (to make an ad hoc distinction between theorists in the Rawlsian and Habermasian traditions, respectively) and the proponents of what I will broadly categorize as agonistic democracy springs from two sets of arguments that both have strong intuitive appeal. On one side, the deliberativists and discursivists are driven by a strong sense that it is the responsibility of democracy to promote and secure justice—however flawed it inherently is. This is captured, for instance, in the following representative passage from Rainer Forst: “Democracy is the only appropriate, though never fully appropriate political expression of the basic right to justification and of mutual respect between persons.”
 While the democratic process may be inherently imperfect, it is nevertheless the only means of legitimacy in what Habermas calls “post-traditional” society, where “integrating worldviews and collectively binding comprehensive doctrines have in any case disintegrated.”


On the other side, agonistic and radical democrats make claims on a somewhat different level, charging that the deliberativists’ optimism is unfounded. According to this understanding, any model that relies on the idea that validity can be secured through rational deliberation is hopelessly naïve. In fact, the best that can be hoped for democracy is permanent disagreement and uncertainty. To expect reasoned consensus—however thin or rare—will only reify the very inequities of power that democracy means to combat. This conception of democracy, which Sheldon Wolin has described as “fugitive,”
 is exemplified in a passage by Claude Lefort:
In my view, the important point is that democracy is instituted and sustained by the dissolution of markers of certainty. It inaugurates a history in which people experience a fundamental indeterminacy as to the basis of power, law and knowledge, and as to the basis of relations between self and other, at every level of social life… (emphasis in original)

Democracy is not a set of procedural norms for securing justice, but a condition that is fraught with missteps, shot through with power, and all too often beset by tragedy.

In this dissertation, I aim to offer an understanding of democracy that acknowledges and integrates the appeal of both of these visions. I will accomplish this balancing act not simply by splitting the difference between deliberative and radical democracy, but by integrating the affirmative (and largely neglected) idea of compromise with the “negative” idea of dissent—and specifically the sort of deep, constitutive forms of dissent that are characterized by Jacques Rancière as “dissensus.” In short, I believe that what I call “deep dissent” demands compromise as a matter of justice, but also that expressions of deep dissent are themselves crucial to reaching just political compromises.
The nature of deep dissent

“Deep dissent” is the central idea animating my argument. Compromise, I will argue, cannot be taken in isolation; inevitably, the content of political compromises is shot through with the very power relations that structured the discourse that yielded them. In order for a political compromise to qualify as a just compromise, the parties must demonstrate genuine respect for deep dissent. But what do I mean by “deep dissent”? 
Deep dissent and pluralism
In some ways, deep dissent is in the same family of ideas as several other terms that have become part of the standard language of political theory in the past couple decades. Like “pluralism,” I mean it to denote the inescapable fact that there are a wide variety of worldviews in any political society. Like “multiculturalism,” I want it to suggest something more than a set of Facebook-style “likes,” a mutable outlook that we can slip on and off as the situation demands; like the disputed notion of “culture,” deep dissent is more deeply implicated with the self than mere opinion.
 And like identity\difference, I mean deep dissent to signify that the “pathos of distance” is not something as easily managed or circumscribed in democratic society as some theorists have seemed to suggest
; deep dissent creates impediments to communication, reifies power structures, and sows the seeds of unrest—although at the same time anything that is meant to reduce deep dissent is difficult (impossible?) to justify in a democracy.

At the same time, however, deep dissent goes beyond the way these issues have generally been treated in the democratic theory literature. The contrast with “reasonable pluralism”—a central concept in Rawlsian deliberative democracy—is particularly pronounced. In “The Idea of Public Reason Revisited,” Rawls lays the ground for voluntary restrictions on public political discourse by arguing that “a basic feature of democracy is the fact of reasonable pluralism—the fact that a plurality of conflicting reasonable comprehensive doctrines, religious, philosophical, and moral, is the normal result of its culture of free institutions,” and that citizens “cannot reach agreement or even approach mutual understanding on the basis of their irreconcilable comprehensive doctrines.”
 Reasonable pluralism and Rawls’s solution for it—public reason, where parties to political discourse only use arguments that are not sourced in comprehensive doctrines, essentially “laying aside” their own deeper commitments—are categorizations that enable Rawls to at once limit the problematic content of political discourse and the range of matters that politics is meant to address.

Deep dissent goes beyond reasonable pluralism by recognizing real and constitutive differences between “comprehensive doctrines” that also are inextricably bound up with how we wish to live together. The object of deep dissent cannot be partitioned from “thicker” understandings of the self and the good; in fact, the most fractious political disputes concern those understandings precisely. Rawlsian “public reason” serves at best to limit the political influence of dissenters, and at worst to calcify the status quo: the rhetoric and interests of the dominant faction are defined as “public,” while the minority—those whose rhetoric and interests are unintelligible to the majority—are defined as hopelessly parochial, unable to translate their desires into the appropriate language. At least the first part of the formulation—“deep”—suggests that what is at issue is more than a thin conception of political justice, Rawls-style. Rather, deep dissent concerns the collective self-understanding of a given political community: not only this or that law or policy, but also the terms on which the democratic constitutional state is founded and functions in the first place.

Moreover, as the previous paragraph implies, conceptualizing controversy as “dissent” means I necessarily must grapple with the fact of power disparity in any political dispute. The word “dissent” is monodirectional: to dissent is to oppose a decision, or a status quo state of affairs, or a dominant understanding or structure of power. It would have been incoherent to categorize, say, hedge fund managers who opposed the message of Occupy Wall Street as “dissenters,” because Occupy itself was/is an insurgency, a peripheral movement meant to change the political-economic structure of the status quo. To put it more succinctly (though perhaps less precisely), deep dissent always comes from below.

Rather than the well-worn concept of “pluralism,” I understand deep dissent to be more akin to the agonistic notion of “pluralization.”
 The democratic constitutional state does not consist of a pre-determined set of manageable and tolerable pluralistic units, but rather is a flux of selves and others that are continually defining themselves in relation to each other in novel ways. New identities and self-understandings come into being and overlap with others in unforeseeable ways—and the interests of these shifting self-understandings are even less predictable. Deep dissent, then, is fundamentally as dynamic as it is constitutive and power-laden (and for this reason I will later propose that we reformulate Habermas’s famous “all affected” (u) principle as a “next affected principle”); it is the observable occurrence of what Jacques Rancière calls the “essence of politics”:
The essence of politics is dissensus. Dissensus is not a confrontation between interests or opinions. It is the demonstration (manifestation) of a gap in the sensible itself. Political demonstration makes visible that which had no reason to be seen; it places one world in another – for instance, the world where the factory is a public space in that where it is considered private, the world where workers speak, and speak about the community, in that where their voices are mere cries expressing pain.

Like Rancière, I understand this process—the rending of status quo intelligibility, “a vanishing difference with respect to the distribution of social parts and shares”—to be fundamental to politics. Unlike Rancière, however, I do not believe that the coming-into-being of dissensus is the end of that process.
Solutions in the literature: deliberation or agonism
As I discussed above, democratic theory is divided between two broad schools of thought.
 Each has its own way of dealing with what could be characterized as “deep dissent.” In this section, I’ll describe some major statements of deliberative and agonistic democratic theory, respectively, and then explain why I consider each to be inadequate by itself.
Deliberative democracy

The first is the sphere that I will describe broadly as deliberative democracy. Although describing a single “theory” of deliberative democracy obscures the important differences that exist between different conceptions of deliberation, I believe all of them share two common characteristics. The first is that they attempt to formulate a model for justified political closure.
 Whether it is within the framework of Habermasian discourse theory or Rawlsian political liberalism, deliberativists aim to present a decision procedure that results in a justifiable conclusion. Seyla Benhabib, working in the Habermasian discourse theory paradigm, presents uncoerced discourse in a communicative public sphere as crucial to democratic legitimacy:
Democracy, in my view, is best understood as a model for organizing the collective and public exercise of power in the major institutions of a society on the basis of the principle that decisions affecting the well-being of a collectivity can be viewed as the outcome of a procedure of free and reasoned deliberation among individuals considered as moral and political equals.

Similarly, Joshua Cohen—this time from a Rawlsian direction—offers what he calls an “ideal deliberative procedure” to explain deliberative democracy, and the goal of this ideal is to provide a framework for determining legitimacy.
The members of the association [that engages in deliberation] share (and it is common knowledge that they share) the view that the appropriate terms of association provide a framework for or are the results of their deliberation. They share, that is, a commitment to coordinating their activities within institutions that make deliberation possible and according to norms that they arrive at through their deliberation. For them, free deliberation among equals is the basis of legitimacy.

Although there are important differences between the methodologies of Habermasian discourse theory and Rawlsian public reason—importantly including the structure of public deliberation itself—they are nevertheless oriented toward the same outcome. Deliberative democracy is intended to yield legitimate decisions; in all its guises, it is a conception of democracy as a just form of rule, (and more controversially, perhaps) a rule by the universal power of reason.


Deliberative democracy’s universalism is how its proponents have attempted to solve the problem of what is often characterized as pluralism, but which I’m describing as “deep dissent.” For Rawls, public reason works by requiring that citizens shed their divisive “comprehensive doctrines” before entering the public sphere. As I described above, the problem of dissent is solved by being ignored. For Habermas, it is solved through the procedure of mutual perspective-taking. While on its face this seems more promising than requiring that parties to discourse temporarily pretend they don’t really care about their comprehensive doctrines—mutual perspective-taking inherently requires deliberators to take seriously the identity claims of their interlocutors—it nevertheless comes up against its own serious problems.

Even when deliberators are expected to “get inside the heads” of their fellows, it is nevertheless done in the spirit of argumentation and with the goal of achieving a universal perspective. While Habermas’s apparent emphasis on rational consensus is certainly exaggerated,
 it is nevertheless true that Habermas’s goal is to lay out procedures that can achieve universal rationality through communicative action and discourse. The problems with this universal status that Habermas assigns to speech and argumentation have been widely discussed, but they all share a common tenor: deliberation privileges argumentation and unity, and in doing so reinscribes the very patterns of power that it means to combat. Lynn Sanders offers a succinct summary in “Against Deliberation”
Most perniciously, even though the requirement of mutual respect is assumed, not investigated, another expectation associated with deliberation is probably realized in our political culture.  Some citizens are better than others at articulating their arguments in rational, reasonable terms.  Some citizens, then, appear already to be deliberating, and, given the tight link between democracy and deliberation, appear already to be acting democratically.

While she is generally more sympathetic with the goals of deliberative democracy, Iris Marion Young also agrees with the seriousness of this criticism. In Inclusion and Democracy, she writes that “Given the heterogeneity of human life and the complexity of social structures and interaction…the effort to shape arguments according to shared premises within shared discursive frameworks sometimes excludes the expression of some needs, interests, and sufferings of injustice, because these cannot be voiced within the operative premises and frameworks.”


But even if mutual perspective-taking worked as well as Habermas wants it to, the goal of universalism itself has come under attack from a variety of quarters. According to these critics, disinterestedness itself can serve as a form of exclusion. Instead of eliminating any particular interests from the public sphere, it potentially serves as a means of sorting “legitimate” (i.e. dominant status quo) interests from “illegitimate” (i.e. marginal or subaltern) ones. Nancy Fraser offers the most influential critique:

The rhetoric of domestic privacy seeks to exclude some issues and interests from public debate by personalizing and/or familializing them; it casts these as private-domestic or personal-familial matters in contradistinction to public, political matters. The rhetoric of economic privacy, in contrast, seeks to exclude some issues and interests from public debate by economizing them; the issues in question here are cast as impersonal market imperatives or as "private" ownership prerogatives or as technical problems for managers and planners, all in contradistinction to public, political matters. In both cases, the result is to enclave certain matters in specialized discursive arenas and thereby to shield them from general public debate and contestation.

The mechanics of mutual perspective-taking, then, can themselves be exclusionary; merely allowing everybody to deliberate as equals is not enough to ensure legitimately equal outcomes. Habermas’s universalism cannot, in fact, ever be truly universal, and attempting to make it so only further subverts the revolutionary potential that deliberative democracy’s advocates claim for it.

While these critiques don’t necessarily bear a family resemblance to each other, I think that each of them is related to one basic problem with deliberative democracy, and with theories of democratic legitimacy in general. In claiming that their systems are capable of yielding legitimate outcomes, both Rawlsian and Habermasian deliberative democrats place an overemphasis on closure in the democratic process. This critique has been leveled especially effectively by radical democrats like Sheldon Wolin. For Wolin, stability is exactly what democracy is not. When theorists synthesize democracy as a mere system of government that gives us good results instead of as a fugitive state of flux that is inherent to politics per se, they are attempting to domesticate something that can’t actually be tamed. In doing this they not only are making an error about the meaning of democracy, but also muting its radical potential. For Wolin this problem is especially acute in those theorists (including, of course, Habermas) who attempt to transmute the uncertainty of democracy into the stable system of “constitutional democracy”: “‘Constitutional democracy’ is not a seamless web of two complementary notions but an ideological construction designed not to realize democracy but to reconstitute it and, as a consequence, repress it.”

The emphasis on closure makes Sanders’ and Young’s critiques particularly acute: if deliberative democracy stabilizes power relations while rhetorically claiming that the results are communicatively justified, the struggle for rights becomes even more difficult. The emphasis on closure interacts with Fraser’s critique in a similar way. Here closure is not just something that occurs at the end of democratic proceedings, but also something that is perniciously inserted from the start: only a predetermined set of interests and topics are recognized as being within the scope of the democratic dialogue, and this assigns certain emancipatory movements—especially those struggling for women’s and worker’s rights—ineluctably to the periphery.
Agonistic democracy

If closure is fundamentally inimical to democracy, agonistic democracy seems like the perfect solution. In explicit opposition to the deliberative model, agonists start from the assumption that democracy is a fraught enterprise, one that is beset by paradox, rent by antagonism, and shot through with relations of power. For agonists, democratic theory should not be reduced to a search for a master key of legitimacy or communicative justification, but rather should be understood as an attempt to cope with and take responsibility for
 the difficulties that are inherent to democracy. While many authors self-identify as “agonistic democrats,” I will take two of its most influential earlier exponents—William E. Connolly and Chantal Mouffe—as representative for the purposes of this subsection.

Mouffe’s agonism—which grew out of her earlier work with Ernesto Laclau—is presented as the positive side to her own critique of the deliberative model. She uses Ludwig Wittgenstein’s concept of language games and Jacques Lacan’s concept of the master signifier to argue that “the very conditions of possibility of deliberation constitute at the same time the conditions of impossibility of the ideal speech situation.”
 Because communication is always structured by the rules of language in which interlocutors are operating, and because language’s reliance on “a signifier of symbolic authority founded only on itself” is inherently authoritarian, there can never be a truly free, uncoerced moment of communication.
 Exclusion and power are built into the very structure of language itself.

Agonistic democratic theory dispenses with the dream of “a society that would have realized the dream of a perfect harmony or transparency.”
 The “democratic character” of agonism “can only be given by the fact that no limited social actor can attribute to herself the representation of the totality and claim in that way to have the ‘mastery’ of the foundation.”
 This vision of democracy is considerably less idealized than any of the main formulations of deliberative democracy. Because of the persistent fact of conflict, pluralism, and—most of all—differentials of power, democracy can never reach a state of perfect freedom, and to assume that this is the direction in which we ought to be moving as a society will only elide the ways the power remains constitutive of language and identity. The best that can be hoped for is to “acknowledge the existence of relations of power and the need to transform them, while renouncing the illusion that we could free ourselves completely from power.”


William E. Connolly’s agonism is similar to Mouffe’s, although he delves more deeply into the ontological meaning of irreconcilable difference. For Connolly, difference can never be expunged or papered over (à la Rawls) because every identity relies on its contrast with others for its own differentiation. Instead of strategies of “conquest or conversion,” he urges a “pathos of distance” (a Nietzschean concept that Connolly self-consciously distorts) “whereby each maintains a certain respect for the adversary, partly because the relationship exposes contingency in the being of both.”
 Strife and difference are not an impediments to democratic politics, according to this view, but rather exists in a relationship of interdependence with it: “It is just that the ambiguity of democracy adds the possibility of engaging the contingency of existence to other pressures already extant, whereas other social forms either suppress this possibility altogether or exclude it from a robust role in political life.”
 Democracy and identity\difference thrive on each other because of the same “dissolution of the markers of certainty” that Lefort placed at the center of democratic politics.


Agonism works by inverting the goals and expectations of deliberative democracy: instead of envisioning a grand consensus where the rules of discourse and political legitimacy have finally been achieved, agonists argue that the highest virtue of democracy is the impossibility of consensus. This inversion, however, creates some problems for the agonistic “model”
 that I will now explore. The first is fairly straightforward, and has been leveled against theorists like Mouffe and Connolly in the past: by casting democracy as a perpetual conflict between competing identities,
 agonistic democracy loses much of the positive potential that other theories of democracy attempt to capture. For agonistic and radical democrats, uncertainty is not only understood as an inevitable condition of any democracy, but as an end in itself. For Connolly, democracy is good largely because it “accentuates exposure to contingency.”
 For Mouffe, democracy’s virtue lies on little more than “pragmatic grounds,” arguing that “if we accept that relations of power are constitutive of the social, then the main question of democratic politics is not how to eliminate power but how to constitute forms of power that are compatible with democratic values.”
 While this conceptualization of contingency is done in the spirit of critique, it also seems to yield a status quo bias that is difficult to overcome. Arguments for, say, limiting the influence of corporations in the democratic process become a lot weaker when corporations are understood as just some of the myriad groups that perpetually struggle with each other in the democratic arena.


This “negative” orientation is closely related with agonism’s next major problem: its lack of any legitimating framework. As I noted above, this lack is not something that could easily be grafted on to extant theories of agonistic democracy. Indeed, the elusiveness of any true legitimacy is understood as constitutive of the political itself. Because it is impossible to avoid the influence of power and irreconcilable differences, there is no such thing as a purely fair or impartial democratic procedure. However, this leaves some major holes in the agonistic system. If there is no way of adjudicating the legitimacy of the procedure or substance of democratic practices, then it seems unlikely that democracy can fulfill even the pragmatic function that a theorist like Chantal Mouffe assigns to it. To be sure, the agonists are correct in noting that democratic politics always entails coercion and power, but what is the difference between forms of coercion that are justified and those that are not? 

Instead of vague homilies about “being attentive to” power, or “taking responsibility for” coercion, or “exploring the paradox of” democracy, I mean to offer something a bit more concrete that can incorporate the concerns of the deliberativists and the agonists. In the following sections, I will lay out how I will attempt to do this in the remainder of this dissertation.
A third alternative: political compromise

I see political compromise as a “third way” between traditional deliberative democracy and agonistic or radical democratic theory. Conceived in the way I will lay out below, I believe compromise can capture the affirmative orientation of deliberation along with the radical potential of agonism. This may seem odd at first blush. “Compromise” is rarely a practice that is sanctified for its own sake, either in ordinary language or the theoretical literature. In ordinary language, compromise tends to be thought of in one of two ways: either as a necessary evil that is justified purely on pragmatic grounds, or as the province of scoundrels. This can be seen particularly clearly in the negative adjectival form of the word. “Uncompromising” is typically used to describe either an obdurate extremist who spoils would-be agreements or the “man/woman of principle,” those political figures (or occasionally artists, athletes, and businesspeople) who will not allow small-minded opponents to get in the way of what is right. While compromise’s reputation swings in both directions, however, I believe that the latter, negative interpretation is dominant. Just think of every spy movie you have ever seen: the news that “Agent 114 has been compromised” is never a good thing!

Things are not much different in the democratic theory literature. When Habermas considers compromise, he typically groups it together with bargaining, which is a separate practice from either communicative action or discourse. As opposed to practical discourses that can render consensus, bargaining turns on the particular interests of the parties to the bargaining procedure. Even if it is a component of political will-formation, for Habermas bargaining bears a family resemblance to the types of procedures that occur between contractual partners involved in a mediated dispute; in the same way that Party A and Party B can strike a balance about, say, where the line between their respective properties is drawn on a plat, the progressiveness of the tax code can be decided in a way that balances the interests between competing parties. The only caveat is that this procedure is fair, while the stronger requirements of the discourse principle apply only indirectly:

Whereas rationally motivated consensus (Einverständnis) rests on reasons that convince all the parties in the same way, a compromise can be accepted by the different parties each for its own different reasons… The discourse principle, which is supposed to secure an uncoerced consensus, can thus be brought to bear only indirectly, namely, through procedures that regulate bargaining from the standpoint of fairness.

Anglo-American liberals, according to Richard Bellamy (himself a liberal defender of compromise), typically take the anti-compromise view: “to adopt a ‘compromising position’ is the mark of politicians motivated by pure self-interest and ready to do any deal for the sake of furthering their careers or holding on to power. To compromise is to compromise oneself.”


I will argue that these understandings are misguided. My interpretation of compromise turns on a simple proposition: the essence of compromise is deferral. When we enter into compromises, particularly under conditions of deep dissent, we are always holding out for something better: something more satisfying for our own interests, a more equitable balance, or a greater understanding of what is at stake. Similar to agonism, a compromise entails recognition that there is no grand, final consensus that can be reached, at least not in the status quo. Similar to deliberation, it aims at a reasonable agreement, even if it is not one that is rooted in consensus.

But what is compromise “at its best”? I will lay out three criteria that determine whether compromises are legitimate. In the spirit of the arguments presented so far, they pay equal heed to the concerns of both constellations of democratic theorists.

Deep dissent demands compromise: the “next affected” principle
In Moral Consciousness and Communicative Action, Habermas presents what he calls the discourse (D) principle—but what, for simplicity’s sake, is often called the “all affected” principle—for determining the validity of norms: “Only those norms can claim to be valid that meet (or could meet) with the approval of all affected in their capacity as participants in a practical discourse” (emphasis original).
 While it was originally offered in the context of a separate universalization (u) principle, a sort of neo-Kantian moral theory with a communicative spin (norms must be universalizable in actual discourse), its application to democratic politics was immediately apparent: discursive settings must be fair and free from exclusion or coercion.
 This was made explicit when Habermas offered the “democratic principle” in Between Facts and Norms: “the democratic principle states that only those statutes may claim legitimacy that meet with the assent (Zustimmung) of all citizens in a discursive process of legislation that in turn has been legally constituted.”
 
The discourse and democratic principles, if actually practiced, would have far-reaching effects on the structure of power relations within democratic politics. Indeed, the concept of citizenship itself is potentially redirected when norm validity is determined by the practical discourse of all affected. Rather than the traditional conception of a people demarcated by blood or territorial boundaries, anyone who has an actual interest in the law should be considered members of the political community. However, it is nevertheless vulnerable to many of the same criticisms that have been targeted at Habermas by his critics on the left. Namely, it is an inappropriately static principle, focused narrowly on determining what is legitimate now while discounting what may emerge in the future. Like deliberative democracy in general, it puts too high a value on political closure. While it is an exaggeration to say that the discourse principle requires democratic citizens to discursively achieve consensus, it does seem to assume that all affected are at least identifiable before parties enter into practical discourse. This may have some status quo plausibility—the affected parties to, say, a trade agreement may be fairly easily determined (even if many of them are routinely excluded from the negotiations), with states, transnational corporations, smaller local merchants, consumers and laborers some of the most obvious groups with a stake—but politics is not a strictly status quo activity. The decisions that are made by democratic bodies inevitably project themselves into the future, intersecting with the livelihoods and identities of countless parties in unforeseeable ways.

The politics of Lebanon—a country that has been split by deep dissent as much as any other political community in the world—provides an excellent example of this process. After the end of the French mandate in 1943, the major religious and ethnic groups of Lebanon negotiated what is known as the National Pact, an unwritten agreement that established a 6-5 ratio in the nation’s parliament between Maronite Christians and Muslims, respectively. This ratio, which itself was based on the 1932 census, stood for almost 50 years until the Taif Agreement that ended the 15-year Lebanese Civil War. The war itself was deeply related to the political arrangement created by the National Pact: despite the massive growth of Lebanon’s Muslim population relative to its Christian population, political power was calcified in the hands of what had become the Christian minority. While the Taif Agreement established a new, codified constitutional ratio of 1-1, it is still at odds with the country’s contemporary demographics (today the country is approximately 60 percent Muslim and 40 percent Maronite Christian), and Lebanese democracy continues to be compromised by an entrenched agreement that failed to account for changes in identity (and concomitant changes in political self-understanding) in the future.


Beyond this (and this is more of a practical concern than a philosophical problem with Habermas’s principle) it is almost impossible to foresee all of the particular claims of affectedness before parties enter into a “discursive process of legislation.” This is true not only because of the generic fact that most decisions produce unforeseen consequences, but also because there are always structural blind spots regarding whose and what type of interests qualify as compelling. This type of selective exclusion is readily apparent in, for instance, many historical decisions of states in the Americas vis-à-vis indigenous peoples. This is a familiar story in the United States, of course, whose land policy in Western states in the twentieth century often disrupted cultural practices for thousands of American Indian people, but it also continues today across the Americas. Brazil, for instance, has been embroiled for years in a controversy over the construction of the Belo Monte Dam on the Xingu River, a tributary of the Amazon. While Brazilian political leaders claim that the hydroelectric dam is necessary for the nation’s growing energy needs, it would also displace about 20,000 mostly indigenous people. After indigenous groups were permitted to testify before the national legislature, the Supreme Court recently ruled that the dam may go forward, sacrificing the interests of a remote group of largely invisible people for the São Paulo and Rio de Janeiro elites’ interest in cheap electrical power.
 

By itself, then, Habermas’s principle of democracy is insufficient. To truly take into account “all affected,” any democratic principle has to consider the contingency and futurity of identities in the political community. This is what I hope to provide in what I will call the “next affected” principle.
 The next affected, or (N) principle can be stated as an addendum to the democratic principle as follows:

(N): Only those statutes may claim legitimacy that can meet with the assent of all citizens in a discursive process of legislation that in turn has been legally constituted, but those statutes will no longer be legitimate when the next affected party who was excluded from the original discursive process raises an objection.
Under this principle, the constitution of Lebanon did not simply meet with a practical hurdle when the Shiite population burgeoned in the 1970s and 1980s; rather, it lost whatever fundamental legitimacy it had ever had. Similarly, the unconsidered types of affectedness that have been pressed by indigenous peoples render the original discursive processes—whether they were conducted in good faith or not—moot. No-saying remains critical beyond the first act of discursive political will-formation; more “no”s may be pressed infinitely into the future, no matter how legitimate a discursive process may be.

While I mean the (N) principle as an incorporation of a certain type of radical critique into Habermas’s framework of deliberative democracy, I want to emphasize that the democratic principle retains its importance for adjudicating the relative legitimacy of political decisions. The key point to remember is, as Jane Mansbridge reminds us, that state coercion is ultimately always imperfect, but that “a theory of democratic action must also work to make institutions more and more democratically legitimate, while recognizing the good that can be accomplished by democratic coercion that is, at best, only imperfectly legitimate.”
 Political decisions are more or less legitimate according to the extent to which legitimating discourses are inclusive of affected parties. These decisions should always be dynamically understood by deliberators as contingent and incomplete, but in the status quo not all decisions are created equal. Again quoting Mansbridge, “a political theory of democratic action demands a corresponding theory of imperfect legitimacy. Legitimacy is not a dichotomy—a thing you either have or do not have. It is a continuum from more to less.”

Fundamentally, the (N) principle forces the parties to any discursive process to consider their decisions not as final judgments but as compromises. Whether there was outright exclusion of certain groups from the discourse or whether the world has simply changed, all decisions that bear on the self understanding of a political community must be understood as provisional.
Forms of communication

The previous subsection introduced a temporal dimension into Habermas’s “all affected” principle. The corollary of considering different types of affectedness in a democratic deliberation is consideration of different types of discourse. Just as a particularistic and temporally bounded conception of “affectedness” can create blind spots that lead to the exclusion of others, so can narrow conceptions of communication lead to inaccessible democratic discourses. While I believe that many of the polemics against deliberative reason as hegemonic or inherently masculine are overstated,
 there are at least two senses in which discursive reason can be exclusive in a direct and tangible way.

First, class difference tracks fairly directly not only with political influence (in the form of unaccountable moneyed power that deliberative democracy is set up to combat), but also with a certain type of communicative competency. This is the case for both obvious and less immediately apparent reasons, with the most simple reason being that class tends to correlate with educational attainment and quality; the wealthier you are, the more likely you are to have had access to higher education and to have attended elite schools. The wealthy are better “deliberators” because they are more likely to have been trained to deliberate. Conversely, the less wealthy you are, the more likely it is that you did not have access to higher education or well-funded schools. As many have noted, the educational system (particularly in the United States) tends to reinforce class separation, and this naturally spills over into the discursive arena.

Class difference also leads to discursive exclusion for a less obvious reason: what Pierre Bourdieu called the “habitus.” While the habitus can appear hopelessly obtuse to a first-time reader of Bourdieu (in typically French fashion, Bourdieu describes it as “structured structures predisposed to function as structuring structures”
), there is a fairly straightforward way it operates in the field of democratic discourses that is in some ways analogous to Wittgenstein’s idea of “language games.” Habitus, in plain English, is the structure of everyday interactions and practices, structure that has a clear communicative dimension:
in the interaction between two agents or groups of agents endowed with the same habitus (say A and B), everything takes place as if the actions of each of them (say a1 for A) were organized in relation to the reactions they call forth from any agent possessing the same habitus (say, b1, B’s reaction to a1) so that they objectively imply anticipation of the reaction which these reactions in turn call forth (say a2, the reaction to b1).

While Bourdieu does not deny individual agency (he saw himself more or less as a scientist rather than a Marxian critic of ideology), he nevertheless saw habitus as a conditioning structure on communication. Rather than a deterministic cause of actions, the habitus is more of a communicative shorthand that renders symbolic systems comprehensible: “The habitus is the universalizing mediation which causes an individual agent’s practices, without either explicit reason or signifying intent, to be none the less ‘sensible’ and ‘reasonable.’”


The influence habitus may have on deliberative democracy is not difficult to imagine. If symbolic interaction is structured by regulated sets of expectations, discourses can easily become inaccessible to those outside the groups or classes who initiate them. Practical discourse is not only restricted by technical competency (say, familiarity with Robert’s Rules of Order, or with the particular economic theories that frequently animate trade policy debates), but also by rules that are almost impossible for the uninitiated (initiation that not only includes education at the best schools, but also lessons in etiquette, dress, and particular aesthetic sensibilities) to learn. In Habermasian terms, habitus restricts the field of the lifeworld, limiting practical discourse’s ability to ever get off the ground.

In even more obvious ways, language can restrict the possibility of democratic legitimation. As the chief medium of political will-formation, language holds a central place in both communicative and democratic theory, but its application—as many critics of deliberative democracy have pointed out—is more fraught than deliberativists tend to recognize. This type of political exclusion, as with the habitus described above, is what Iris Marion Young called “internal exclusion,” which “concern ways that people lack effective opportunity to influence the thinking of others even when they have access to fora and procedures of decision-making.”
 Language can be a form of internal exclusion in fairly straightforward ways (in a multilingual democracy such as the United States or India, for instance, a lack of proficiency in the dominant language of the state—English or Hindi/Urdu, respectively—can make formal inclusion meaningless), and in ways that are less direct: arguments made in African-American Vernacular English or in regional accents historically associated with the working class are likely to have different effects on white elites than arguments made in unaccented academic English, for instance.
In taking these difficulties with language seriously, Young proposed a framework for political communication that was meant to be an alternative to traditional deliberative democracy. As an affirmative corollary to her critique of deliberative democracy (discussed earlier in this paper, and based on some of the same issues I brought up in the preceding paragraphs), Young offered three additional types of communication: greeting (“to evoke the everyday pragmatic mode in which we experience… acknowledgment”
), rhetoric (which “announces the situatedness of communication”
), and storytelling (which “reveals the particular experiences of those in social locations,” “a source of values, culture , and meaning,” and “a total social knowledge from the point of view of that social position”
). Through these communicative techniques, Young argues that deliberators can avoid merely instantiating the will of those who (in Lynn Sanders’s words) “appear already to be acting democratically.”
 By incorporating a wider array of discursive forms, Habermas’s “forceless force” really can be that of the better argument, rather than the more skillfully delivered one.
While I believe Young’s alternative communicative forms go a long way toward redressing some of deliberative democracy’s pitfalls, I want to focus on a fourth type of communication(/action) that I consider particularly crucial to the politics of compromise: dissent, and specifically acts of civil disobedience. While disobedience is frequently remarked upon in the context of philosophical debates over political obligation, I believe its practical and symbolic roles in democracy are far more important.

Compromise needs dissent: civil disobedience

Civil disobedience has at least a dual role in the politics of democratic compromise. On one level, its role in the type of compromise I am describing should be clear: the (N) principle from above implies a certain model of political obligation in addition to a criterion of political action. The law is only binding insofar as it has taken into consideration the interests of all, dynamically understood; when new identities and interests emerge, the bindingness is revoked, or at least relaxed. In these situations, acts of civil disobedience are legitimate if the legal order is not adjusted to take account of them.
At the same time, however, civil disobedience is itself also a form of communication, and one that is particularly important for political compromise. This is so because compromise is always a non-ideal process; it is what must be used when the fiction of the ideal speech situation or the overlapping consensus inevitably falls apart. Public civil disobedience is more than the outward manifestation of a moral imperative; as Habermas writes in Between Facts and Norms, it is also “the last means for obtaining more of a hearing and greater media influence for oppositional arguments.”
 By symbolically resisting laws that they “consider illegitimate in the light of valid constitutional principles,” the parties to civil disobedience are simultaneously creating a sort of theatre for the outside observer, expressing the laws’ injustice through their own (often brutal) encounter with the state. Civil disobedience achieves its communicative component by illustrating a problem. As Stephen K. White and I write,

civil disobedience appeals to the imagination of the political audience in a fairly straightforward way: civil disobedience makes injustice real for the observer. The power of the state is revealed as a concrete, oppressive force—even when it has the form of democratic law—in the life of some category of citizens.

This is all to say that disobedience has a place in democratic politics and theory beyond discussions of political obligation. Rather than the moral status of civil disobedience, I am interested in its role as a democratic practice.

But if my goal is illustrating a path to just democratic compromise, is civil disobedience really the best vehicle? Critics may wonder whether disobedience is precisely the opposite, an impediment to rather than a means for achieving compromise. Jane Mansbridge, for instance, has argued persuasively that most injustices in democratic societies fall far short of the sort of grave harms that justify resistance to the law; achieving at least partially legitimate collective action is frequently more important than counterproductively seeking final, fully deliberatively justified law. This requires coercion.

Democracies need coercion primarily to take action without overly privileging the status quo. When individual interests come in what gives every indication of being an irreconcilable conflict, a democratic polity must either reinforce the status quo by taking no action or, by taking action, force or threaten (coerce) some of its citizens into situations or actions not in their interests. Majority rule is one standard mechanism for achieving a relatively fair form of democratic coercion.

In her 2011 Madison Lecture, Mansbridge reiterates that resistance or disobedience are rarely justified in “partially legitimate” democratic regimes: “In the tension between resistance and action, context is critical. Tyrannical regimes demand resistance. Deeply corrupt regimes cannot justly claim legitimacy. But when the threat of tyranny is relatively weak and corruption relatively limited, the need for collective action is often greater than the need for resistance.”
 According to this interpretation, oppositional tactics such as civil disobedience are more likely to cause constant gridlock in the name of irreconcilable conceptions of justice rather than move politics toward just compromises.

As these passages indicate, the idea that disobedience can help rather than hinder compromise is counterintuitive; justifications for civil disobedience are typically premised on the idea that citizens do not have a moral obligation to obey unjust laws—its purpose, it seems, is to resist injustice now, not to create a more substantively just future. Nevertheless, there are clear ways—on both a theoretical and practical level—that civil disobedience is more than a claim of “here I stand, I can do no other,” as Martin Luther reputedly said before the Diet of Worms. There are three reasons to doubt that civil disobedience is always destructive, and to believe that civil disobedience can be understood as a positive as well as negative act.

First, even if civil disobedience is not an efficient way to encourage compromise in the democratic state, it is nevertheless a necessary one. As Habermas writes in “Religious Tolerance: The Pacemaker for Cultural Rights,” the democratic constitution is always a self-referential document, as the means for settling constitutional controversies are enclosed in the document itself: 
A self-defensive democracy can sidestep the danger of paternalism only by allowing the self-referentiality of the self-establishing democratic process to be brought to bear on controversial interpretations of constitutional principles… With a legal recognition of ‘civil disobedience’ (which does not mean it does not punish such acts), the tolerant spirit of a liberal constitution extends even beyond the ensemble of those existing institutions and practices in which its normative contents have become actually embodied so far.

As Stephen K. White and I argue in “No-Saying in Habermas,” this is a profound insight into the nature of dissent and its role in democratic politics, not only for Habermas exegesis but for our understanding of democracy in general. “Democracy—whether deliberative or not—is caught in a feedback loop, and the threat or possibility of civil disobedience must always remain to interrupt the conceptual loop at the heart of democracy.” In introducing outsiders to break democracy’s circularity, “Civil disobedience ‘side-steps’ the paradox that results from democracy’s self-referential character by pulling the democratic process outside of its otherwise closed institutional loop.” Not only is civil disobedience—and, more broadly, dissent—not an obstruction to compromise, it is critical to it.

Second, and as a corollary to the argument above, the sort of coercion that Mansbridge urges closes avenues to political compromise in the same way that tolerance for dissent opens them up. In the passage of “Using Power/Fighting Power” cited above, she argues that in the face of “irreconcilable differences,” the democratic state has no choice but to coerce policy losers into following (presumably) the will of the majority.
 This stance, though, is highly counterproductive. Instead of throwing our hands in the air and coercing, we should recognize that even the most polarizing and vituperative controversies are, at least in a limited sense, “reconcilable.” For instance, my home state of Oregon has one of the most acrimonious urban-rural divides in the United States. Unsurprisingly, these disputes largely center on land use policy, and specifically the status of Oregon’s forests. While the positions of an environmentalist from Portland and a laid-off mill worker from one of the state’s many dying timber towns may be irreconcilable—with one arguing that we can afford scaling back clearcutting even further to curb global warming and protect the state’s fragile wilderness ecologies, and the other arguing that a renewed free-for-all on old growth trees is necessary—the grounds for compromise are not nonexistent. In this case, the path to compromise is clear—some sort of quantitative balance between trees that are saved and forests that are cut—and simply using the coercive power of the state to “get things done” (particularly when the timber companies, as Oregon’s largest industry, have outsized influence in state politics) has clear harms.

Second, taking a more permissive stance than Mansbridge toward civil disobedience does not necessarily entail undermining the state’s authority on a practical or moral level. Rather, the form of communication embodied in civil disobedience
 symbolically undermines the law. Except in extraordinary circumstances (circumstances under which Mansbridge presumably would agree that civil disobedience is necessary and justified, like the Jim Crow South or colonized India), disobedience is unlikely to undermine the overall edifice of the democratic state. In the end—as Habermas, for instance, makes very clear—the state retains both its practical and moral authority to coerce its citizens. Civil disobedience plays a symbolic and pragmatic role as an indispensable catalyst of political change, not as a broad barrier to the possibility of state action.
Conclusion – compromise and dissent in democratic theory

In this paper, I have offered an outline of a theory of democratic compromise that is grounded in the demands of political dissent. Dissent is a fact of democratic life, and deep dissent places a moral burden on political actors: for democracy to be real, dissenters must be taken seriously. At the same time, dissent is crucial if democracy aspires to be anything beyond an alternative means of mass coercion: it is the only means for democracy to emerge from its “closed circle,” bound by an inescapably undemocratic constitution and dominated by elites.
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