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Abstract: Liberals often lament that repressive security measures in the war on terror, such as heightened surveillance and state spying, serve to limit critical perspectives. Following an alternative line of reasoning, this essay demonstrates how dissent is limited not primarily through intrusive state policies to control ideas but through discursive practices that close off the boundaries of legitimate critique. In this way, liberal interpretations are uniquely complicit in the closure of critique after 9/11: 1) they follow a tradeoff logic that promotes effectiveness as the ultimate moral standard for security; 2) they focus on exceptional cases of illiberal security and neglect the prevalent problem of liberal state violence; and 3) they conflate legality and legitimacy, providing no normative baseline for judging security measures that are enacted through the law. Taken together, these closures underscore how liberal critiques bolster state legitimacy in matters of national security. Practicing criticism after 9/11, however, demands more tentative openings at each point, to allow for a radical critique of state emergency politics.

A critique is not a matter of saying that things are not right as they are. It is a matter of pointing out on what kinds of assumptions, what kinds of familiar, unchallenged, unconsidered modes of thought the practices that we accept rest… Criticism is a matter of flushing out that thought and trying to change it: to show that things are not as self-evident as one believed, to see what is accepted as self-evident will no longer be accepted as such. Practicing criticism is a matter of making facile gestures difficult.

– Michel Foucault


The recent “whistleblower” scandal involving Edward Snowden, a former contractor for the National Security Agency who leaked classified documents detailing the United States (US) government’s worldwide intelligence activities, revived a longstanding debate about the legitimacy of heightened surveillance and state spying in times of national emergency. As part of a widespread program to gather information to prevent future terrorist attacks after 9/11, the US government has enacted a variety of enhanced security measures that restrict individual freedoms. While many conservatives consider these actions necessary in the face of new security threats, liberals often lament that state policies unduly suspend civil liberties, hinder national security goals, and limit critical perspectives.


Perhaps the most vexing tradeoff, according to liberal critics, is that invasive security measures threaten to undermine liberal-democratic processes of dissent, intended specifically to ensure government accountability. Repressive state practices, it is said, not only make critique legally impracticable but also unthinkable. The USA PATRIOT Act and other measures in the war on terror permit increased government prosecution of critical viewpoints, arguably preventing resistance to state emergency politics. As President of the American Civil Liberties Union, Susan Herman, argues, expansions in material support laws and wiretapping practices “disempower[] the people” and “transfer[] immense power to the government to control ideas.”
 And as opposition dwindles, so too does the public’s ability to actively participate in devising alternatives.

Despite its appeal, the prevailing explanation for how critical thought and speech has been shut off is untenable. Where liberals find that the American people have become a “quiet republic”
 after 9/11, there is in fact an overabundance of critique. The Snowden controversy confirms that critical appraisals of heightened surveillance, state spying, and other policies to suspend civil liberties are indeed ubiquitous. Yet even with these widespread views, there is an apparent absence of radical critique in the US – critique that offers fundamental alternatives to the given national security order.
 Recent critiques of the war on terror center predominantly on the ineffectiveness of security practices and the illegality of unilateral emergency decisionmaking, and proposals for practical political change ultimately reinforce the state security project.

Following a different line of reasoning, this essay demonstrates how critique is limited not primarily through repressive state policies to control ideas but through discursive practices that close off the boundaries of critique. As Judith Butler explains, leading interpretive frameworks produce “norm[s] for legitimate interpretation” that determine what is considered reasonable and “monopolize the field of reception for... criticism.”
 In this way, liberal arguments are uniquely complicit in the closure of critical discourse. It has become increasingly difficult to propose radical interpretations of state security that actively unsettle the prevailing liberal discursive frame. While its stated normative ambition is to instigate dissent against the US national security program, the liberal approach produces three distinct but related closures.

First, liberals promote effectiveness as the ultimate standard for evaluating the morality of state security practices. Both conservatives and liberals follow a shared tradeoff logic which advocates that the US government strike an appropriate balance between security and liberty. From this view, the most radical critique advanced by liberals reveals how measures in the war on terror undermine civil liberties without providing adequate security benefits. Official policies are deemed illegitimate because they actively impede national security interests and detract from US legitimacy worldwide, making the American people less safe from the threat of terrorism. Critiques that operate beyond the barriers of this balance narrative, as a result, are unintelligible. There is little consideration for practices that challenge the supremacy of security over liberty, nor is there discursive space to advance a different morality for judging security other than effectiveness.

Second, critics neglect the prevalent problem of liberal state violence. According to liberals, security practices that erode freedoms in an effort to protect the nation against future terrorist attacks represent the most egregious form of emergency action. The myriad post-9/11 preventive measures to restrict critical speech and increase surveillance, among other things, are problematic because they constitute suspensions of liberty. The practical implication of this interpretation is that the government should develop counterterrorism policies which uphold the tenets of liberalism. This commonly held view, however, is limited to cases of illiberal security and cannot provide a normative baseline to critique state violence that does not directly affect the freedoms of the American people, such as the international impacts of war. Even worse, it inhibits democratic accountability. If civil liberties were fully preserved, as many critics wish, there would be no further grounds from the liberal perspective to instigate radical praxis against state security.

Third, the liberal critique conflates legality and legitimacy. Liberals argue that post-9/11 security is enacted through extralegal executive powers that become permanently embedded in the constitutional structure of the government. The Constitution, it is assumed, defines a stable boundary to executive power during normal times, and the executive exploits exceptional authorities to act outside this boundary during emergencies. Following this logic, unilateral decisionmaking in the war on terror is illegitimate because it is considered extraconstitutional. Emergency measures should thus be transformed to adhere to traditional constitutional principles and procedures. Yet this perspective overlooks the extensive official work that goes into legalizing emergency policies; leaders often employ constitutionally sanctioned devices to manage a range of emergencies without the need for extralegal expansions in executive authority. We are left without a liberal basis to critically evaluate security measures that are enacted through the law.

Taken together, these closures underscore how, functioning as part of an underlying national security ideology in the US,
 liberal critiques bolster state legitimacy in matters of security. Practicing criticism after 9/11, however, demands more tentative openings at each point, to allow for a radical critique of state emergency politics. If the principal goal of critique is to maintain government accountability in the face of uncertain terrorist threats and emergency conditions, then it is imperative to begin unsettling the assumptions and unchallenged modes of thought that inspire existing interpretive frameworks. Doing so produces a discursive space to identify the potentially limitless constellation of alternative political configurations to our present condition – alternatives that need not be limited to the liberal state security order. 

Beyond Balance

The role of the US government in securing the public during emergencies has long been a topic of heated debate between conservatives and liberals. Recent state security practices in the war on terror have breathed new life into this enduring dispute regarding governmental responses to wartime emergency conditions. One of the primary issues at stake in the post-9/11 debate is whether prevailing measures constitute an appropriate balance between the values of security and liberty.


The conservative viewpoint generally supports broad executive emergency powers in determining this balance. The record of US emergency management is seen largely as a success. Emergencies arise when national security is threatened, and since the executive branch is equipped with the resources and flexibility required to manage these threats, “it is natural, inevitable, and desirable for power to flow to this branch of government.”
 Congress and the courts act rationally when deferring authority to the executive to protect the public in emergency conditions. While civil liberties may be suspended given that they hinder responses to national security threats, these compromises between security and liberty are temporary. Once the emergency ends, traditional balance resumes and liberty remains integral to American constitutional democracy. 

By contrast, liberals argue that the historical record indicates an overall failure on the part of the state to adequately govern emergencies while upholding liberal principles. Emergencies, it is said, induce panic in both the public and government officials. This fear leads Congress and the judicial branch to defer to the executive in matters of security, and irrational, hastened decisionmaking becomes the norm. In favor of stricter security measures, emergency policies often undermine liberal values. Justified under the guise of the necessity for temporary emergency actions, these policies become embedded in the normal structure of the government, resulting in a permanent imbalance between security and liberty. Worse still, these practices do not actually make the nation safer.
 Post-9/11 security measures erode civil liberties and sacrifice American legitimacy worldwide without at the same time diminishing the threat of terrorism. 

With a focus on how these arguments differ, however, many commentators overlook a commonality between the two positions. Far from clashing, both sides of the ongoing debate follow a shared tradeoff logic which advocates that state practices in the war on terror achieve the appropriate balance between the ostensibly conflicting values of security and liberty. Conservatives and liberals, that is, suggest competing paths to the same end goal of balanced counterterrorism policies. The fundamental questions are the same for either side: How should tensions between security and liberty be resolved? And who is best suited to strike this balance – Congress, the courts, the executive, or the people?
 While answers to these questions diverge, conservatives and liberals nevertheless agree that the ultimate principle for evaluating official policies is effectiveness, whether losses in liberty result in adequate security gains.


From this common point of departure, conservatives insist that the war on terror is morally justifiable because the executive branch is capable of realizing the appropriate balance between security and liberty. Suspensions of liberty are necessary in a time of national crisis, and they typically result in positive advances in security. Moreover, these imbalances are temporary, given the need for immediate executive action during emergencies. “Every time civil liberties have been curtailed in response to a national emergency,” conservative jurist Richard Posner declares, “they have been fully restored when the emergency passed.”
 The central normative implication of this assessment is that there is “no reason to change” the deference usually extended to the executive branch in emergency situations that threaten the nation, since these tradeoffs are vital to meeting the demand of increased security after 9/11.
 


Even though liberals admit that assessing the effectiveness of post-9/11 security is inherently difficult, they too find it beneficial to analyze official efforts in light of overall costs and benefits.
 In contrast to the conservative claim that measures to suspend liberty are essential for advancing American security interests, however, liberals assert that the war on terror has unduly compromised liberal values without respective gains in security.
 Measures that erode civil liberties are considered illegitimate because they are ineffective: they divert scarce resources away from more beneficial initiatives, weaken long-term goals in favor of unproductive short-term policies, and – perhaps most alarmingly – undermine American legitimacy worldwide.

As critics explain, the US government has responded to the threat of terrorism by implementing a “foolish”
 and “reckless”
 preventive security program. Claiming that repressive security policies are necessary for the government to gather invaluable information to prevent future attacks, conservatives and officials often insist that illiberal measures are legitimate because they deliver security results. Yet liberals contend that these assertions are “undocumented,” that post-9/11 measures do not actually “yield[] any significant protection against terrorism” sufficient to justify sacrifices to liberty.
 Acting unilaterally during emergencies, leaders continually fail to “engage in reflection, dialogue, debate, or even candid discussion of the difficult trade-offs between liberty and security.”
 This lack of self-reflection and critical pushback has led to security measures that at once erode liberties and hinder national security interests. 

What is worse, emergency policies to suspend various freedoms actively incite anti-American sentiment and violence, at home and abroad. Liberal law professor David Cole goes so far as to suggest that practices in the war on terror

have not only come up short in terms of security results; they have effectively aided al-Qaeda, by fueling anti-American resentment, inspiring recruits to the terrorists’ cause, and making it far more difficult for us to develop positive ties to the Arab and Muslim communities around the world so that we can isolate al-Qaeda from its potential supporters. Our efforts have instead reinforced al-Qaeda’s bases of support and breathed new life into its recruitment programs.

By disregarding the traditional values and limitations against illiberal security practices, such as heightened surveillance, extraordinary rendition, and torture, leaders have actually made the nation less safe from terrorism. In David Unger’s words, “Insisting on absolute security has brought only absolute insecurity.”


With this understanding, the most fundamental critique of the post-9/11 state security project is to recommend that the government “rethink” or “recalibrat[e]” the prevailing balance between security and liberty.
 The quest for absolute security – no matter the costs to liberty – has proven counterproductive to American national interests, for it has made the US more vulnerable to attack. It is thus imperative that the government devise more “measured, balanced, and effective” policies that simultaneously generate security benefits and safeguard liberal principles.
 But since the executive branch alone is incapable of striking the appropriate balance, liberal critics encourage citizens, Congress, and the judiciary to demand government accountability, so that security does not compromise the basic ideals of the American people.

Despite these efforts to critically analyze the war on terror on the basis that it comprises ineffective policies, the underlying framework of balance limits critical discourse in a number of ways. First, discussions concerning the most effective counterterrorism program provide a narrow baseline for evaluating the morality of post-9/11 state security. The balance logic follows a consequentialist ethic, whereby moral dilemmas about national security are resolved through utilitarian, cost-benefit analysis. Bad policies are those that do not provide enough security benefits; good policies are those that provide satisfactory security benefits to outweigh the costs of decreased liberty. This logic alone, however, lacks the philosophical resources to explain why efficacy determines morality. Just because policies are considered effective does not make them ethical – nor is the reverse true. 

This standard, secondly, is often employed as a justification for morally abhorrent state practices. Consider the torture debate. Analysts regularly invoke the hypothetical “ticking-bomb scenario” to legitimate torture based on its alleged effectiveness. Many conservatives positively assert that torture is acceptable because it provides invaluable information to thwart future terrorist attacks. And while liberals advance several challenges to this view – that the information gained from torture could be acquired through legal means of interrogation, that torture damages American legitimacy worldwide and threatens to undermine security interests, and that torture does not provide reliable information – even these critiques stem from an underlying morality of effectiveness. Liberals consider torture illegitimate because it does not produce adequate security gains. Following this logic, torture would be a viable option if only it led to vital intelligence gathering.

Third, in advocating that the government develop effective measures, interpretations diminish the value of liberty as a political end in itself to a means for attaining security.
 In the process of achieving an appropriate balance, national security interests frequently overshadow liberal values. Just as the baseline for evaluating policies in the war on terror is the extent to which they provide adequate security benefits, conservatives and liberals argue that cost-benefit analysis can lead to the most effective tradeoff. As Posner and Vermeule put it, “[i]f increases in security are worth more than the corresponding losses in liberty, government will increase security; but if reduction in security will produce greater gains from increased liberty, government will relax its security measures.”
 Implied in this account is the notion that it may be necessary to undermine liberty in order to secure the nation.

Even liberal critics may subordinate liberty to the ultimate end of security. Criticisms of the war on terror are based on the understanding that repressive policies are ineffective, that the post-9/11 preventive security program has not only undermined civil liberties without adequate advances in security but has created a situation in which the American people are actually less safe than before.
 Yet if it could be shown that illiberal state security provided sufficient payoffs, then liberals would consider these policies legitimate. David Cole argues, for example, that “demands for increased security may properly lead to decreased liberty, as long as the loss in liberty is made up for by sufficient gains in security.”
 

All of this suggests that an ideology of national security underlies the balance logic. Both the conservative assessment of the war on terror and the liberal critique take for granted an ideology that accepts compromises in core American values in the pursuit of absolute security after 9/11. Commentators are left debating the merits of security practices based on competing interpretations of effectiveness, rather than contesting the consequentialist ethic shared by each perspective. This is problematic, according to critical cultural theorist Rob Crawford, because it prevents rational debate about efficacy as a moral ideal.
 On the one hand, it is unlikely that the debate about effectiveness can be won by liberals. Aggressive national security policies take on a symbolized power which insists that torture and other measures are responsible for keeping America safe from another terrorist attack, making it difficult to demonstrate ineffectiveness. Negative evaluations suggesting that repressive measures have undermined security goal “are not easily digestible,” says Crawford. On the other hand, there is no discursive space to challenge effectiveness as the ultimate standard of judgment. National security ideology closes off the possibility of advancing an alternative ethic, even from the liberal perspective.

Given these limitations, it is imperative to begin opening a space in critical discourse to allow for competing ethics not based solely on utility. Alternative moral standards should ensure that critiques are not easily coopted to legitimate morally detestable policies and that liberty is not consistently undermined in favor of heightened security. To be sure, liberals recommend that emergencies security measures should be judged not solely based on effectiveness but also their ability to sustain liberal values and remain within traditional constitutional procedures. I discuss these two recommendations in turn. While both mark important strides to move beyond the balance narrative, they also present significant problems for advancing a radical critique of the war on terror, as they too serve to bolster the national security project.

Liberty for What?


Perhaps the most difficult task revealed by the balance logic is to address the need for efficient government action in times of emergency while at the same time upholding the fundamental tenets of liberalism. Critics regularly denounce post-9/11 emergency measures on the basis that they erode personal freedoms without providing adequate gains in security. Beyond simply calling for effective policies, though, liberals demand that the national security program improve defenses against terrorism without unduly eroding the freedoms of the American people. For liberals, preventive security measures in the war on terror are objectionable in part because they constitute suspensions of liberal values.


State security practices that undermine civil liberties in the course of war have long been the subject of the most unrelenting scrutiny. Numerous periods of wartime emergency politics are noted by critics, due to egregious policies to suspend liberties and the freedom of speech in the name of security at these times.
 In preparation for war with France at the end of the 18th century, John Adams signed the Sedition Act of 1798, tightening restrictions on foreigners and limiting critical speech against the government. During the Civil War, Abraham Lincoln’s extraordinary use of executive privilege authorized the suspension of habeas corpus and the prosecution of war critics. Total mobilization for World War I prompted similar encroachments on the liberties of immigrants, industrial workers, and war detractors; the Woodrow Wilson administration not only punished disloyalty but also silenced anti-war groups. Following the attacks on Pearl Harbor, the most obvious violation of liberal ideals came when the Franklin D. Roosevelt administration interned roughly 120,000 citizens and foreigners of Japanese descent on the west coast. And throughout the Cold War, state policies led to the persecution of alleged communists, draft dodgers, and anti-war activists.


In many ways, the war on terror is analogous to the repressive security practices during past times of emergency, and post-9/11 security has not failed to spark contentious debate about the legitimacy of illiberal wartime measures. The parallels are startling. At each moment of national crisis, presidential leadership has infringed on civil liberties in the name of providing heightened security. The threat of war has historically led to the suppression of critical speech, invasion of privacy, indefinite detention, military tribunals, racial profiling, and mandatory conscription, among other things. Leadership in the war on terror is no exception to this historical pattern. Liberties have consistently been eroded in favor of harsher security measures against the threat of terrorism.


Liberal critics shed light on a number of problematic security policies following 9/11. Shortly after the attacks on 9/11, the Bush administration set out to define the legality of heightened domestic surveillance and state spying. Officials pushed through Congress with alacrity the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, commonly known as the USA PATRIOT Act.
 Haste in passing the bill was considered essential for preventing further, imminent terrorist attacks. The Act not only combined various practices previously fixed in court decisions into one piece of legislation but also redefined lawful surveillance and intelligence gathering after 9/11.


Prior to the Act, the Foreign Intelligence Surveillance Act of 1978 (FISA) was the main piece of legislation defining appropriate surveillance tactics to identify foreign threats. FISA was intended to provide congressional oversight and judicial limitations on the ability of the executive branch to engage in domestic spying on the American people without warrants. Search warrants were granted through FISA only when government officials could show the Foreign Intelligence Surveillance Court that surveillance was undertaken solely for national security purposes. FISA, additionally, sought to minimize the amount of information that the government could legally gather about US citizens.


In the wake of 9/11, however, Bush administration officials deemed these safeguards against domestic surveillance obsolete, slow, and ineffective for the new threat of terrorism. The USA PATRIOT Act redefined domestic surveillance laws by codifying a new understanding of the Fourth Amendment search and seizure provision. The Act updated FISA warrant requirements, relaxing the legal standards for intelligence gathering on Americans. The Act also dismantled barriers between information sharing between domestic law enforcement and national security intelligence agencies. Prior to the legislation, counterterrorist activities were somewhat disjointed, with law enforcement engaged in investigations to prevent domestic crimes and intelligence agencies collecting information about foreign threats. The Act permitted more efficient information sharing between these actors.


Just as government officials sought to suspend various civil liberties in earlier periods of war, the Bush administration quickly transformed executive branch authorities to enable wider surveillance of terrorist suspects, as well as the general American public. Since at least 2002, the National Security Agency (NSA) has been tasked with a comprehensive assignment to gather intelligence from the electronic communications of American citizens. With significant advancements in technology, the NSA can efficiently collect and examine copious amounts of data, from emails to telephone calls to Facebook posts, all without warrants. To sift through these enormous volumes of data, government agencies use two primary methods – link analysis and pattern analysis – both of which lead to problematic assaults on civil liberties, according to critics.
 Link analysis connects the communication relations between people. But since individuals are related through several degrees of separation, this type of analysis often generates false positives that have no substantial association with terrorist activities. Pattern analysis, a form of data mining designed to identify patterns in large data sets, similarly yields concerns about government misuse of data.


In addition to these problems, the recent Snowden controversy has provided further grounds for liberal critics to condemn post-9/11 surveillance practices. First, there is no guarantee that the NSA and other government agencies will minimize privacy violations. Indiscriminately gathering data, these agencies unavoidably access personal information about the American people that is irrelevant to the fight against terrorism. Second, there is no assurance that the intelligence gathered will be used appropriately, that is, for national security purposes only. Warrantless surveillance is easily misused by officials in criminal investigations and regularly leads to the interrogation of nonthreatening citizens. What is more, widespread intelligence gathering promotes a repressive form of preventive law enforcement in which people are detained for crimes they have not actually committed.
 In Less Safe, Less Free, for instance, David Cole and Jules Lobel open by suggesting that post-9/11 security functions like the precrime system in Philip K. Dick’s Minority Report, where psychic visionaries predict crimes and future criminals are thwarted using this information.
 These preventive measures, however, are prone to failure, often implicating innocent people.


Even worse for critics, illiberal security measures serve to close off any possibility for radical dissent against the war on terror, thus inhibiting the democratic project of accountability. Since Congress and the judiciary typically defer to the executive branch in emergency conditions, liberals contend that the people alone are responsible for “keep[ing] the Constitution alive” and ensuring that the state is held accountable to liberal-democratic values and procedures.
 As Susan Herman explains, “[t]he Constitution’s bottom line is that the people who, in the end, have the responsibility to safeguard our constitutional heritage are the very people who truly are the government: ‘we, the people’... Our government is not just for the people but, truly, of the people and by the people.” She continues by reiterating the duty of the people to uphold constitutional principles and procedures: “The Constitution casts us in active roles. We are the ultimate policymakers.... We are the ultimate adjudicators... We are the ultimate watchdogs.”


Yet without the legal right to free speech in wartime, liberals argue, the American people are ill-equipped for this task, for there is no means for nonviolent political change. Heightened domestic surveillance, censorship, and state spying on the American public systematically erode critical thinking and praxis in opposition to the national security program.
 An apathetic citizenry threatens to undermine democracy and dismantle the elaborate system of checks and balances in the US, designed specifically to ensure government responsibility to the demands of the people.
 “Political freedom is a society’s safety valve,” David Cole and James Dempsey explain, “allowing the passionately critical a nonviolent way to express their dissatisfaction with the status quo. Dissent is the mechanism for initiating social change. Shutting off this safety valve only encourages those who have no desire to see the process of peaceful change work.”
 Following this line of reasoning, liberals advocate that security policies be amended to protect freedom of speech in the war on terror. Only when critical views are lawfully permitted will citizens be able to successfully perform their role as protector of American democracy during times of war. 
This narrow focus on illiberal wartime emergency measures, however, produces significant limitations for developing a radical critique of post-9/11 security. Above all, the liberal perspective does not provide a basis to critique liberal forms of violence that do not directly impact the American people, such as modern international war. The liberal project to uphold civil liberties during emergencies provides no further baseline for inspiring radical praxis against national security when policies preserve the liberties of the American citizenry. In addition to neglecting the problem of liberal state violence, this perspective effectively hinders government accountability in times of war.

In the first place, the aspiration to develop balanced counterterrorist measures may lead critics to value the liberties of some over others. The call to uphold civil liberties during emergencies does not account for the distributive aspects of liberty.
 Increased security for the American people often comes at the cost of diminishing others’ liberty. Wartime emergency measures have historically followed a double standard, whereby the citizenry is secured through policies to suspend the rights of noncitizens. This logic is typically invoked by conservatives to justify different treatment for citizens and noncitizens in war. But there is also nothing inherent in the liberal interpretation to preclude liberals from appealing to the same reasoning. David Cole, for example, bases his rejection of the double standard primarily on the consequentialist ethic of the balance narrative discussed above: ensuring national security by suspending enemy aliens’ rights is problematic because it is counterproductive, harming American legitimacy and making the US less safe, and because it may lead to future encroachments on civilians’ liberties
 – not because it directly imposes on American values. And since most of the egregious abuses in the war on terror have actually been against international human rights, as opposed to domestic civil liberties, there is a dearth of uproar against the double standard after 9/11.

The liberal analytical framework overlooks the prevalent concern of liberal state violence in another way. Policies to undermine civil liberties in order to protect the nation against threats may certainly be morally problematic, but they are nevertheless extraordinary cases which represent only a portion of the emergency concerns in the US. Centering on exceptional instances of illiberal security, the liberal perspective cannot provide a standard to evaluate liberal security measures in war. Wartime security does not merely involve suspensions of liberty, such as the freedom of speech; rather, war is often a period in which rights are widely extended to historically disenfranchised peoples. Freedoms are typically granted in direct association with policies that reinforce institutionalized state violence.
 The American people are most free when they are complicit in the liberal project of national security.

This leads to an even more problematic consequence of the liberal critique: it actively inhibits democratic accountability concerning war. The belief that the American people are quiet about the war on terror because repressive security measures inhibit radical critique and prevent critical thinking is groundless. Unlike in past wartime emergencies, the George Bush and Barack Obama administrations have not criminalized dissent.
 Though there have been widespread violations of certain liberties, freedom of speech remains largely intact. If criminalization of dissent were rampant, it is likely that government officials would censor critical views or that critics would censor themselves, for fear of retribution. Yet there is a plethora of criticism regarding illiberal security measures, before and after the Snowden controversy. 

The demand for liberal wartime security measures, furthermore, has led directly to a condition in which the American people are less willing to oppose modern warfare, since liberties are ultimately unaffected by state violence. Those who value liberty as an ultimate end criticize wartime emergency policies to the extent that security measures infringe on the constitutional rights and freedoms of the American people. The traditional, total war arrangement between civilians and the military, requiring full mobilization of the nation’s resources and population, is problematic from the liberal perspective in that it necessarily involves the curtailment of some liberties. In order to ensure adequate production of wartime goods in total war, the state must engage in various illiberal measures, such as rationing of food and supplies, quelling labor strikes, limiting critical speech against the government, prosecuting war detractors, and mandatory military conscription.


This past arrangement, however, is no longer the norm. In contrast to older forms of total war, modern militarism constitutes a relatively stark separation between the American people and state violence through war. In Breach of Trust, US military historian and critic Andrew Bacevich outlines several major transformations in the traditional relationship between civilians and the military over the past century.
 With recent technological advances, the creation of an autonomous national security apparatus during the Cold War, and the establishment of an “all-volunteer” armed forces after the Vietnam debacle, war has become a phenomenon that is increasingly removed from the everyday existence of most American citizens. Even as US military involvement throughout the world reaches far beyond past possibilities and activities, the new civil-military arrangement guarantees that Americans remain detached from these developments. “With the people opting out,” Bacevich concludes, “war [has] bec[o]me the exclusive province of the state. Washington [can] do what it want[s] – and it [has].”

To put it another way, the liberal critique of wartime emergency politics reveals an irony of the tradeoff logic shared by both conservatives and liberals. Where commentators generally suggest that the values of security and liberty conflict, and that it is necessary to undermine certain liberties in order to advance national security interests, it may be the case that security can be legitimately enacted only through liberal forms of state violence. The liberal critical goal to ensure that civil liberties are upheld during emergencies has historically served to create a clearer separation between the American citizenry and those who are employed to carry out state violence through war. And as the division of labor gradually detaches state violence from civic responsibility, the people become less invested in critiquing wartime national security policies. Perhaps the fundamental balance at stake in the post-9/11 emergency is not between security and liberty but between liberty and democracy. If liberty at all costs has historically removed the American people from the effects of state violence and has hindered the critical democratic project of government accountability, it begs the question: What is liberty for?

Legitimacy not Legality


The final point of closure produced by the liberal interpretive framework relates to the legality of unilateral decisionmaking in the war on terror. A common trope after 9/11 is that the Constitution is not a suicide pact, that it may be necessary to radically transform traditional checks and balances to address the threat of terrorism.
 While almost everyone recognizes the national right of self-preservation in the face of new security threats, analysts continue to debate the validity of legal interpretations adopted by the Bush administration to enact various repressive security measures after 9/11. Following different understandings of constitutional law and executive emergency powers, conservatives and liberals offer competing claims about the legality and legitimacy of these policies.


On the one hand, conservatives find post-9/11 emergency powers constitutional. They contend that while the Constitution is intended as a framework of predefined rules and procedures to guide government actions in normal times, it also offers the flexibility to legally expand executive powers in crises. As law professor and former advisor to the Bush administration, John Yoo, explains, the Constitution is a “flexible system permitting a variety of procedures” to ensure unimpeded executive measures for national security.
 “Constitutional law,” Richard Posner further argues, “is intended to be a loose garment; if it binds too tightly, it will not be adaptable to changing circumstances and will leave too little room for the play of democratic forces.”
 If the Constitution proved too inflexible to meet security needs in the war on terror, the liberal-democratic form of government would break under the pressure of terrorist threats. 


On the other hand, liberal critics maintain that emergency policies are extraconstitutional and thus illegitimate. The Constitution does not define a malleable set of guidelines for government emergency powers but rather provides an identifiable boundary to executive authority at all times. Constitutional processes of limited government, such as the separation of powers, are intended to ensure government accountability even in crisis situations. The Constitution establishes an “elaborate system” of checks and balances to guarantee that the executive branch is restrained by congressional and judicial oversight.
 Designed as the elected representative of the people, Congress holds executive lawmaking powers in check, and with the mechanism of judicial review, the judiciary has the power to interpret the constitutionality of legislative and executive measures.


These constitutional procedures, according to liberal critics, have been abandoned in the war on terror. Prior to the events on 9/11, there was a “network of laws” in place to guarantee the separation of powers, and an “ongoing dialogue between the three branches of government” was “in living operation.”
 Defying this constitutional system and historical tradition of limited government, the Bush administration implemented a unitary approach to national security policy. “[A]ny historical sense of evenly balanced authority as between the President and the Congress,” law professors Victor Hansen and Lawrence Friedman conclude, “faded in the days following the attacks of September 11, as the scale tipped decidedly toward increased executive power in respect to national security decision-making.”
 Congress and the judiciary are effectively reduced to “ink blot[s]” after 9/11, whose roles are simply to defer to the executive branch in matters of security, rather than to limit executive emergency powers.


In this process to undermine constitutional checks and balances, the President has essentially become the ultimate lawmaker when determining the legality of national security practices. The authorities traditionally associated with Congress and the judiciary are “absorbed” by the executive branch, making executive decisions “accountable to no one and no rule.”
 The legal argumentation of the Bush administration, Louis Fisher writes,

[r]ejected binding legal obligations, pursuant to treaty commitments, and replaced them with a unilateral administration policy that could be altered, modified, or rescinded whenever executive officials chose to. In this formulation and reformulation of policy, Congress was excluded. The memo substituted executive fiat for the rule of law.

Lacking the proper interpretive framework to ground post-9/11 national security measures in the Constitution, officials exploited loopholes and ambiguous legal language to justify unilateralism through memoranda and executive orders.


The foremost concern for liberals is that these extralegal security practices have led to a permanent state of emergency after 9/11. Even if unilateral emergency rule is justified due to the need for efficient executive action, liberals insist that these actions remain temporary. After security threats dissipate, constitutional checks and balances should be reinstated to ensure traditional separation of powers between branches.
 Yet in the war on terror, emergency lawmaking has not remained temporary; it has fundamentally transformed constitutional principles and procedures. Preventive security measures have produced a situation in which presidential powers are permanently unchecked and unbalanced. “[T]he state of emergency is potentially limitless and without end,” Judith Butler suggests, “and… the prospect of an exercise of state power in its lawlessness structures the future indefinitely.”
 Extralegal suspensions of constitutional processes have produced a permanent emergency condition that threatens to radically alter government practices even in normal times.


In order to ensure that emergency measures do not become further embedded in the structure of the government, liberals advocate the development of constitutional mechanisms to limit executive emergency powers. The critical task is to demand that state security measures remain constrained by the normal rule of law and traditional procedures of limited government.
 Bruce Ackerman, most notably, suggests that the government create an “emergency constitution” to prevent an unending imbalance in powers between the executive, Congress, and the judiciary. The Constitution should be amended to limit executive authority to unilaterally declare when a national crisis exists and to determine the legality of security measures at these times.

While proposals like this to bind state actions to the Constitution are hardly radical, they are perhaps the most radical critique offered after 9/11, according to David Cole, “precisely because the Bush doctrine” to suspend civil liberties and permanently detain terrorist suspects “has so fundamentally challenged th[e] very idea” of limited government.
 This critique arguably serves not only to preserve democratic accountability in times of emergency but also to promote American legitimacy worldwide. If existing state security measures are ineffective in part because they are considered illegitimate and have led to further anti-American sentiment, then forcing policies to adhere to the rule of law would likely garner support in the struggle to win over hearts and minds in the war on terror.

Several limitations arise from the liberal project to demand that state security practices remain bounded by the rule of law, however. First, the assumption that there was an ongoing dialogue between the branches of government before 9/11, and that the Bush administration was to blame for “deliberate[ly] dismantling”
 constitutional checks and balances against limitless executive power, is historically unfounded. There are numerous cases throughout US history of Congress and the judiciary deferring decisionmaking and lawmaking authorities to the executive branch in the face of national security threats. The separation of powers was consistently undermined to facilitate efficient government action during the Civil War, World War I, the New Deal, World War II, and the Cold War. What is more, far from being extralegal suspensions of the Constitution, Congress and the judiciary regularly consented to these expansions in executive power to address crises. Legal scholar Clinton Rossiter describes this phenomenon as “constitutional dictatorship,” whereby traditional barriers to effective response are temporarily broken down through constitutional means to ensure national security during periods of emergency.


Rossiter nevertheless concedes that though constitutional dictatorship is temporary, it has left permanent imprints on liberal-democratic governmental practices in the US. This leads to a second shortcoming of liberal interpretations of Bush administration exceptionalism. The post-9/11 permanent emergency condition identified by liberals is not solely a consequence of decisionmaking after 9/11 but a long tradition of emergency rule since the advent of total war.
 As early as World War I, total war mobilization brought into operation all the forces of society and presented many complications that were unknown to the original framers of the Constitution. Executive authorities enumerated by the Constitution, as a result, were replaced by plenary powers for wartime emergency management. As constitutional scholar Edward Corwin explains, “The doctrine of inherent powers makes constitutionally available all of the resident forces of the United States as a national community in the waging of war. It makes all of the resources of the nation constitutionally available.”
 These temporary delegations of executive authority during total war were permanently embedded in the peacetime Constitution and have been called into action in various emergency conditions throughout the past century.


Bearing in mind these historical developments, a third and more problematic limitation arises from the liberal critique of post-9/11 emergency politics: the liberal perspective conflates legality and legitimacy, leaving no baseline to critically evaluate forms of state violence that are enacted through the law. The purported legitimacy of state security measures in the war on terror rests primarily on competing understandings of legality. Whereas conservatives claim that post-9/11 security practices are constitutional and legitimate, liberals consistently find that, following a flawed logic of legal interpretation, the Bush administration implemented an illegitimate security program which has permanently altered the Constitution. Emergency powers would not be a problem from the liberal perspective, if only they were exercised within the legal limits predefined by the Constitution.

However, in addition to neglecting the history of constitutional emergency powers, the liberal perspective often discounts the painstaking work that goes into legalizing post-9/11 executive measures. As Jack Goldsmith argues in an autobiographical account of his tenure as head of the Office of Legal Counsel (OLC), The Terror Presidency, legal advisors continuously define the constitutional bases of national security policies. While “[m]any people think the Bush administration has been indifferent to wartime legal constraints,” the opposite is in fact the case:

[T]he administration has been strangled by law, and since September 11, 2001, this war has been lawyered to death. The administration has paid attention to law not necessarily because it wanted to, but rather because it had no choice.... These men and women did not believe they were breaking the law, and indeed they took extraordinary steps to ensure that they didn’t.

Because legality is conflated with legitimacy in modern liberal-democratic debates, leaders make a substantial effort to ensure that state security measures conform to the normal legal framework. Despite liberal claims to the contrary,
 legal advisors in the Bush administration were integral to making repressive security measures constitutional.

In line with the conservative understanding of constitutional flexibility, jurists in the OLC provided the legal advice to initiate many of the early security measures in the war on terror. Among those tasked with interpreting the constitutionality of security practices after 9/11 was John Yoo, a UC Berkeley law professor with a historical expertise in presidential war powers, who regularly counseled Bush administration officials that the Constitution allows for flexibility in delegating emergency powers. Alongside Jay Bybee, Patrick Philbin, Robert Delahunty, and others, Yoo suggests in numerous memoranda that repressive security measures are indeed constitutional in times of war. Just as the emergency decisions to go to war in Afghanistan and Iraq are deemed to be within existing constitutional boundaries, so too are heightened domestic surveillance, indefinite detention in Guantanamo Bay, and the use of “enhanced interrogation” or torture as a means to gather intelligence from suspected terrorists.


Liberal arguments do not provide an adequate normative foundation for criticizing these abhorrent security measures. Since they insist that emergency powers should conform to constitutional boundaries, they are unable to judge state policies that are legalized through official legal interpretations. If the history of US emergency politics shows us anything it is that insisting on the rule of law is perhaps the least effective form of critique, rather than the most radical, as liberals purport.
 Not only have traditional constitutional checks and balances been legally dismantled during every major period of national emergency in US history but these exceptional powers have also become part of the normal constitutional framework since the onset of total war. It is thus imperative to open critical discourse to allow for a radical critique of illegitimate security measures that have been built into the Constitution. The most important issue at stake in the war on terror is the morality of state security measures, especially when they are legalized.

Conclusion

The absence of radical critique after 9/11 is a fundamental problem that needs to be addressed. The war on terror, in all its facets, comprises some of the most deplorable acts of state violence in the 21st century, and the relative lack of resistance to these practices is utterly disheartening. Officials have implemented a variety of morally reprehensible counterterrorism policies which serve to displace and detain people who allegedly have connections with terrorist organizations or are suspected of possessing information vital to preventing a future attack, and to permit enhanced interrogation methods and torture of these detainees in an effort to gain access to the purported intelligence. Prolonged international wars, moreover, have exposed countless people to extreme forms of aggression and have led to mass devastation – all in the name of securing the civilized world against the threat of terrorism.

Yet while the explicit normative ambition of liberal critique is to instigate dissent against these illegitimate security measures and to demand government accountability in the context of new terrorist threats, liberal analyses actively participate in the containment of critical discourse after 9/11. At each point of closure outlined above, liberal interpretations limit radical critique in various ways. First, using effectiveness as the standard for judging the appropriate balance for counterterrorism policies, critics often value security over liberty, and they justify immoral measures like torture, as long as they produce adequate security benefits. Second, focusing on illiberal security practices in the war on terror, liberals overlook the salient issue of liberal state violence through international war. Third, claiming that post-9/11 security is illegitimate because it is extraconstitutional, the liberal perspective lacks the resources to criticize official practices that are enacted through the law. 

Altogether, these limitations underscore how the liberal way of practicing criticism after 9/11 ultimately bolsters the state project of national security. Instead of constituting a radical critique that unsettles the existing liberal state security order, the liberal approach advocates a one-dimensional critique – to repurpose critical theorist Herbert Marcuse’s words – that merely serves to make state security work more efficiently, thus turning critical discourse into a defense of the established system.
 In many ways, criticism functions within the same discursive frame of the US national security ideology as conservative and official accounts that strengthen state legitimacy in the war on terror. The remaining task is to open critical discourse to challenge the unquestioned authority of state security without at the same time reinforcing the legitimacy of morally abhorrent policies.

Given the apparent limitations of post-9/11 critique, how should we rethink state security to facilitate a more radical critique? A radical critical framework should begin by breaking through the confines of prevailing discourse. In order to ensure democratic accountability in the war on terror, critics must be willing to generate a response to official security measures that does not sit comfortably within the frame of national security shared by both conservatives and liberals. Beyond simply demanding that state practices achieve a more effective balance between security and liberty, that civil liberties are simultaneously upheld, and that executive authority remain bounded by existing constitutional boundaries, critics should reflect on the underlying morality of security policies. Repressive state security constitutes a fundamental collapse in American democratic values and procedures – whether or not it is effective, liberal, and legal. It is imperative to develop an alternative approach to make this critical move.

A fruitful starting place for moving beyond the boundaries of existing discourse is to situate post-9/11 security within a wider historical context of state emergency politics. Many of the problems identified by liberal critics regarding illegitimate security measures in the war on terror are not unique to the post-9/11 era but are endemic to US emergency statebuilding over the past century. In an attempt to produce capacities to conduct total war during the Wilson and Roosevelt administrations, leaders dramatically transformed the structure of state institutions. While mobilization agencies served a temporary purpose, official efforts nevertheless permanently revolutionized the constitutional role of the executive during times of emergency. Cold War statebuilding represents an even starker change in the project of national security. The National Security Act of 1947 reorganized the Armed Forces and centralized security decisionmaking within the executive branch. In addition to merging the Departments of War and the Navy, the Act institutionalized many of the modern aspects of the national security state, including the National Security Council, the Central Intelligence Agency, and the Joint Chiefs of Staff.
 A concomitant ideology of national security emerged alongside these Cold War institutional changes, which to this day supports a global US military presence and interventionist foreign policy.

Without taking into account these historical transformations, liberal critiques often suggest that the attacks on 9/11 changed everything. According to liberals, officials in the Bush administration recognized the utter inadequacies of existing constitutional procedures for protecting the nation against the new threat of terrorism and unilaterally decided to implement a preventive security paradigm in the war on terror, including but not limited to preventive war, heightened domestic surveillance, extraordinary rendition, and indefinite detention and torture of suspected terrorists. This national security program is the primary subject of liberal criticism, for it arguably undermines liberal values and dissolves the traditional constitutional separation of powers between branches. The effect of moving beyond this mode of argumentation by considering state security from a critical-historical perspective, however, can be devastating. Given that post-9/11 measures are already part of the existing liberal state security order, critiques that security should uphold liberal principles and accord with the rule of law are, in effect, counterproductive. Instead, what is needed is a radical critique that seeks to dismantle the American national security state altogether.
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