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Our study initiates an effort to determine if the recent politicization of the U.S. Supreme Court had 
meant its opinions have less impact on the lower courts who are expected to follow its direction and 
on the impacted parties upon which its ruling are applied. It is our contention that the court has 
become increasingly politicized and this politicization has reduced the Courts influence in lower 
courts and affected parties. We begin our study with the examination of how a recent Supreme 
Court opinion, Fisher v. Univ. of Texas (570 U.S. ____, 2013) has been applied in the lower and 
appellate federal courts. This opinion strengthened the application of strict scrutiny in affirmative 
action cases. It was a well-publicized opinion and its directives were clearly stated in Justice 
Kennedy’s majority opinion. It called on courts to apply a ‘strong’ version of strict scrutiny not only 
to the objectives being sought but also to the means being utilized. Our initial examination of the 
diffusion of this precedent shows no influence on lower or appellate courts. But the opinions of the 
Court are not for the judiciary alone. Our second examination involves how affected parties are 
reacting to the dictates of the Court. Staying with Fisher, we conducted a survey of public university 
admission staffs to determine if they have adjusted their admissions processes in response to the 
Court. We were surprised to discover no reaction. It is clear, the message of Fisher has been lost. We 
conclude with a brief discussion of where this leaves the Court. 
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 Of the three branches of government, the American public has traditionally held the 

judiciary in the highest esteem. Unlike the two ‘political’ branches, Americans, even if they disagree 

with the Court, have respected its authority to render decisions that overturn a properly elected 

legislature or a executive operating under his official authority. But what if this were not the case? 

Instead, what if the American public and the officials in government viewed the Court as a third 

‘political’ branch?  

Our research begins with an assumption: the judiciary, in general, and the U.S. Supreme 

Court, in specific, is undergoing a politicization process that has not been witnessed since at least the 

Court Packing Era of the 1930s. By politicization, we mean that the Court, in perception or reality, is 

basing its judgments not solely on the facts before the Court and the objective application of the law 

but instead ideological or partisan influence is having a significant impact on the rulings of the 

Court, irrespective of the facts or the law. This is a highly controversial assumption but we accept 

this as a given. In this work, instead of demonstrating the veracity of his assumption, our focus is on 

how such a politicization impacts both the diffusion of Court precedent throughout the judicial 

branch and also whether the politicization of the Court lessons its ability to influence the behavior 

of impacted parties within society. We believe that as the Court has become politicized its ability to 

having its rulings followed has declined.  

Our paper will proceed in the following manner: in part I we will discuss the recent 

scholarship suggesting a politicization of the U.S. Supreme Court and the process of diffusion of 

judicial opinions. In Part II we will detail our specific methodology including a brief description of 

the changing Court rulings on the used of affirmative action in the admissions process of public 

universities that led to the Fisher v. Univ. of Texas (570 U.S. ____, 2013) ruling. In Part III we review 

the paucity of results from our study. In Part IV we offer concluding remarks. 
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Part I: Politicization and Diffusion 

Politicizing the Supreme Court 

Much has been written about the decline in the public perception of the U.S. Supreme Court 

and the judicial branch (Bartels and Johnston 2013). Americans believe politics played “too great a 

role” in the original health care cases surrounding the Affordable Care Act  by a greater than two-to-

one margin (Saad 2012). Over sixty percent of Americans express no to little confidence in the 

Supreme Court (Jones 2012). Academics continue to debate how much politics actually influences 

the Court, but Americans are excessively skeptical. The vast majority of Americans fail to know that, 

on average, almost half of the cases brought before the Supreme Court are decided unanimously, 

and the Justices’ voting pattern split by the political party of the president to whom they owe their 

appointment in fewer than seven percent of cases (SCOTUSBlog 2012). Why the mistrust? We 

argue that Americans have increasingly viewed the government as being guided by interests outside 

of the general good. More specifically, we suggest Americans believe the government is increasingly 

beholden to specialized, entrenched interests that have corrupted a political system. This is nothing 

new in relation to Congress and to a lesser extent the Presidency. What is new is that very recently, 

the distrust shared by Congress and the President has been applied to the courts. 

The crafters of the Constitution designed a uniquely independent Supreme Court that would 

safeguard the Constitution. They feared that the political branches might be able to overwhelm the 

Court by turning the public against the Court and that the Constitution’s strict boundaries on 

congressional power would give way. Elected officials of both partisan stripes have played into some 

of the Framers’ fears for the Constitution by politicizing the decision and erasing the distinction 

between the Court’s holding and the policy merits of the law or action under question. Politicization 

of the Supreme Court causes the American public to lose faith in the ability of the courts to render 

an objective judgment in any particular case. This loss in confidence then is returned into the judicial 
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branch itself. As the viewpoint that the courts, and especially the Supreme Court, are rendering 

decisions outside the facts and law of the cases before them, members of the judiciary have begun to 

wander from the lessons of the Court in politically salient cases. If this is true, as we forward, lower 

level courts within the federal system should display an increased tendency to ignore the ruling of 

the Supreme Court. Instead of walking lockstep with the Supreme Court, lower courts will begin to 

shy away from Court precedent and render decisions that match the ideological or partisan 

preferences of the members of the lower court. 

The independence of the judicial branch was not the given we have come to accept today. 

The antifederalists’ primary argument against the judiciary was that it was too powerful without a 

congressional revisionary power on Court opinions (Yates 1965). Many of the early state 

constitutions that were enacted between the end of	  colonization and the ratification of the U.S. 

Constitution encouraged the state executive and legislature to remove, override, or influence judges. 

Rhode Island judges were called before the legislature to testify when they invalidated legislative acts 

(Sherry 2005). The New Hampshire legislature vacated judicial proceedings, modified judgments, 

authorized appeals, and decided the merits of some disputes (Corwin 1973).  

Instead, the founders created a Supreme Court that was independent from the political 

branches and insulated from public opinion. The Supreme Court would be the intermediary between 

the people and the legislature to ensure that Congress obeyed the Constitution. Congress could not 

be trusted to police itself for compliance with the Constitution's limited legislative powers. Courts 

would be “the bulwarks of a limited Constitution against legislative encroachments.”(Hamilton 

1961) Still, the most of the founders believed Congress would overshadow the Supreme Court (and 

the executive, at least domestically). The Framers were so concerned about helping the Court repel 

attacks by the legislature that they considered boosting its power and inserting it into political issues. 
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James Madison’s draft of the Constitution included an additional check against congressional power, 

the Council of Revision (Madison 1937). Instead of the presidential veto, the Council would have 

placed several Supreme Court Justices on a council with the President or asked the President and the 

Supreme Court to separately approve legislation before it became law. Justices would have the 

power to oppose legislation on non-legal policy grounds. The Council is nowhere to be found in the 

Convention’s final product, but delegates’ arguments from the Council debates reveal a suspicion of 

Congress, fear for the Court’s ability to defend itself, and concern for the Court’s public reputation. 

Madison believed that even with the Council, Congress would be an “overmatch” for the Supreme 

Court and President and cited the experience of spurned state supreme courts. 

Experience in all the States had evinced a powerful tendency in the Legislature to absorb all power 

into its vortex. This was the real source of danger to the American Constitutions; & suggested the 

necessity of giving every defensive authority to the other departments that was consistent with 

republican principles. (Id. at 74) 

Delegates ultimately decided that politicizing the Court would undercut its legitimacy. Luther Martin, 

a delegate who later became Maryland’s longest-serving attorney general, offered the most prescient 

comment on the subject: “It is necessary that the Supreme Judiciary should have the confidence of 

the people. This will soon be lost, if they are employed in the task of remonstrating [against] popular 

measures of the Legislature.”(Id. at 77) “It was making the Expositors of the Laws, the Legislators 

which ought never to be done,” added Elbridge Gerry, a Massachusetts delegate (Id. at 75).  

The founders were concerned about the loss of public confidence in the Court’s objectivity 

as the Court engaged in judicial policymaking. Of course, the Constitution does not force judges to 

“remonstrate” against legislation, but experience proves Martin to be correct. The members of the 

Supreme Court have been cognizant of this tension since the early period of the Court. Chief Justice 
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Roberts started and ended his health care opinion with the basics—the important distinction 

between whether the Affordable Care Act is good policy from whether it is a constitutional law. 

Within two hours, President Obama and Mitt Romney, both Harvard Law School graduates and the 

former a professor of Constitutional law, told Americans the opposite. “Today, the Supreme Court 

also upheld the principle that people who can afford health insurance should take the responsibility 

to buy health insurance,” said Obama (Obama 2012). Romney criticized the majority for deciding 

not to “repeal Obamacare.” “What the Court did not do on its last day in session, I will do on my 

first day if elected President,” said Romney (Romney 2012).  

Increasingly, the Court has become a political dartboard for politicians of both parties. The 

Court has been castigated for an ‘activist’ agenda while at the same time critiqued for its lack of 

action. President Obama told the public at the 2010 State of the Union address that “the Supreme 

Court reversed a century of law” with its Citizens United decision and suggested that the Court 

opposed honest elections. The ensuing image was even more damaging. With 48 million Americans 

watching, the camera panned to a cadre of expressionless Supreme Court Justices sitting in the front 

row while lawmakers sitting next to them rose to their feet and applauded (Obama 2012). Presidents 

Obama and Bush and members of Congress have derided the Court for its “unelected” nature, with 

President Obama publicly wondering whether “an unelected group of people would somehow 

overturn a duly constituted and passed law.” (Obama 2012)  

Judges lack clear defenses. Judges would risk their credibility if they shouted back at the 

President, appeared on the Sunday morning talk shows, or held a press conference after a decision. 

Although the recent public appearances of several of the Justices on the Court, notably Justices 

Ginsburg on the left and Scalia on the right have challenged the traditional notion of a silent 

Judiciary. That being said, unlike speeches from members of Congress and the President, Supreme 
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Court proceedings are difficult to follow without legal training. The media coverage of the Supreme 

Court can be incomplete or inaccurate. The first reading of the Bush v. Gore decision on the steps of 

the Court was consistently misinterpreted. More recently, FOX News and CNN famously 

misunderstood Chief Justice Roberts’ oral opinion and misreported that the individual mandate had 

been invalidated. The publicly available audio recordings of oral arguments contribute little to public 

understanding of the Court. Even before the decision, the Republican Party doctored audio clips of 

Solicitor General Don Verrilli coughing and pausing during oral argument to suggest in an ad 

suggesting that the health care law was indefensible (Stohr 2012). Politicization of the Court is 

dangerous because it primes the public for a power grab by the political branches. If the Court loses 

authority to check political power and make unpopular decisions, it cannot enforce the Constitution 

with the same effectiveness. Without enforcement of the Constitution, Congress is free to invade 

constitutional rights and exceed its lawful powers. 

This is not the first time the Court has seen its opinions challenged. The Supreme Court 

came frighteningly close to losing its independence when the Court made politically significant 

decisions striking down parts of the New Deal, and President Franklin D. Roosevelt responded with 

the Court-packing plan. His arguments alleged misconduct by the Court. 

The Courts, however, have cast doubts on the ability of the elected Congress to protect us against 

catastrophe by meeting squarely our modern social and economic conditions. . . . The Court has been 

acting not as a judicial body, but as a policy-making body. . . . We have, therefore, reached the point 

as a nation where we must take action to save the Constitution from the Court and the Court from 

itself. We must find a way to take an appeal from the Supreme Court to the Constitution itself. 

(Roosevelt 1937)  
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Court opponents could repeat Roosevelt’s words from seventy-five years ago today. Former Speaker 

of the House, Newt Gingrich, promised in his recent presidential primary campaign to employ the 

tactics of early state constitutions by ignoring disagreeable Court decisions and ordering Justices to 

testify to congressional committees (Bolton 2011). Proposals to invade the Court’s independence 

ignore the Framers’ fears for enforcement of the Constitution without the Supreme Court. Madison 

believed if the legislature and executive united behind a law and convinced the public that it was in 

their interest, the people could not properly judge its constitutionality, even if it was patently 

unconstitutional. The “passions” of the people on the particular issues would prevail over well-

reasoned constitutional judgment (Madison 1961).  

Policy Diffusion in the Judiciary 

Policy diffusion scholarship, or the scientific study of the process by which a policy 

innovation is disseminated to potential adopters, has a long and robust history in studies of 

policymaking. Policy  innovations are simply new policy adoptions; the innovation represents the 

first time a particular agency, legislature, or government has adopted or implemented a particular 

policy. That scholars have chosen to describe the spread of policy innovations as “diffusion” implies 

that governments or governmental units influence one another to adopt the new policy (Shipan and 

Volden 2008). While most studies of policy diffusion are conducted at the state level and focus on a 

legislature’s decision to adopt a particular policy innovation, there exists a substantial body of 

literature on the ways in which policy innovations—defined more specifically as new rules or 

doctrines—spread across court systems. Like studies of legislative policy adoption, most studies of 

judicial diffusion investigate the transmission of precedent across state court systems (Canon and 

Baum 1981, Caldeira 1985, Savage 1985, Lutz 1997), although scholars are increasingly interested in 

explaining the same process at the federal appellate level (Songer, Segal et al. 1994, Solberg, Emrey 

et al. 2006). In general, theories of policy diffusion center around three sets of determinants: 
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internal, external, and policy specific characteristics. Internal determinants include such factors as 

institutional structures and characteristics, public opinion, demographic factors, ideology (of both 

government and the populace), and economic variables (Dye 1966, Gray 1973, Erikson, Wright et al. 

1993, Jacoby and Schneider 2001). External factors typically taken into consideration include the 

influence of regional neighbors, federal institutions, or historical events (Welch and Thompson 

1980, Berry and Berry 1992, Mooney 2001). Finally, most diffusion models include determinants 

specific to the policy innovation itself; for instance, studies of innovation in criminal justice policy 

might include measures of crime statistics specific to each unit under observation. 

The institutional structures and characteristics of specific courts, along with a well-developed 

system of judicial communication (via the publication of written opinions), have been particularly 

cited as having a significant impact on the likelihood that a court will adopt a legal innovation. 

Judicial diffusion appears to depend largely on internal determinants such as communication 

networks (e.g., legal reporting districts, citing doctrine in written opinions), cultural similarities (i.e., 

shared demographic profiles), and institutional structures and characteristics (e.g., level of court 

professionalism, caseload, and court prestige) of the courts in question (Canon and Baum 1981, 

Caldeira 1985, Savage 1985, Caldeira 1988, Kilwein and Brisbin Jr 1997, Lutz 1997). 

In addition to studying the determinants of policy adoption and diffusion, scholars have 

expanded their scope of research to examine the mechanisms of diffusion. Studies of state 

legislatures show that states are more likely to adopt policies that have been successful in other 

states; thus, it appears that states actively learn from the experiences of their peers, waiting to adopt 

a policy until they are sure that policy will actually work (Volden 2006, Shipan and Volden 2008). 

Extending this logic to judicial diffusion, researchers have documented a similar mechanism at work. 

Emulation appears to take place over the long term, as policy innovations and judicial meaning 

evolve to become commonly accepted (Glick and Hays 1991, Phillips and Grattet 2000, Volden 
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2006). The process by which appellate courts develop the legal meaning of a concept in response to 

increasingly accepted judicial rhetoric can then be equated to policy learning (Phillips and Grattet 

2000, Shipan and Volden 2008). 

Just as (Volden 2006) suggests that simply having a high proportion of adopting neighbors 

does not guarantee that a state will adopt a policy innovation, regional influence does not appear to 

have a significant impact on the likelihood that an innovation will be adopted by a given court 

(Canon and Baum 1981). This is likely due to two factors. First, the courts’ ability to adopt a 

precedent is dependent upon opportunity, or the actual supply of cases (Canon and Baum 1981, 

Caldeira 1985). No applicable case on the docket? No adoption. Second, the idea of regional 

neighborhood influence is too narrow for judicial diffusion; the legal system has well-established 

channels of communication that do not rely on geographical proximity (Canon and Baum 1981, 

Lutz 1997). In fact, it is this system of written opinions and legal reporting that may be most 

responsible for the transmission of legal doctrine. 

For example, all federal appellate opinions designated for publication are included in the 

Federal Reporters (rather than being separated out into regional publications), so a panel of judges 

from the First Circuit arguably has easy access to the legal rules established by the Fifth Circuit. 

Additionally, the hierarchical arrangement of courts within the federal system works to structure the 

patterns of diffusion. Courts that are lower in the hierarchy (e.g., trial courts, intermediate appellate 

courts) are bound by precedents established by their courts of last resort, and on matters of federal 

law, state courts are bound by federal court pronouncements. In the federal judiciary, the 

intermediate appellate courts are organized into regionally based “circuits”; each circuit cultivates its 

own body of precedent and, in the absence of Supreme Court guidance, can emulate or ignore other 

circuits’ legal innovations as it sees fit. 
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 (Caldeira 1985) finds that courts are more likely to adopt a precedent from their peers when 

the two courts exist within the same regional communication channel (i.e., distance and legal 

reporting district). Consequently, it is likely that policy learning facilitates judicial diffusion, especially 

given the propensity of courts to cite the decisions of other courts and judges as a way to justify 

their own decisions (Solberg, Emrey et al. 2006, Shipan and Volden 2008). 

(Klein 2002) discusses the importance of widespread circuit acceptance of a rule; he finds 

that increased circuit support for a given rule heightens the probability that subsequent judges will 

adopt. This finding is underscored by another conclusion: that judges are less likely to adopt the 

doctrine in question when a previous ruling includes a dissent (Klein 2002). Taken together, the 

impact of widespread circuit acceptance and presence of a dissenting opinion indicate the judges 

want to be sure of the “success” (in this case, defined as legal viability or “settled” meaning) of a 

new rule (see also (Phillips and Grattet 2000). Again, this mirrors the legislative diffusion process, as 

governments are more likely to adopt an innovation that has already proven to be successful at some 

level (Volden 2006). 

Similarly, (Solberg, Emrey et al. 2006) find that judges on the Courts of Appeals do seem to 

be influenced by the decisions and opinions of other circuits. However, this effect happens over 

time; early in the process of developing a new area of law, judges are more reliant on the 

characteristics of their own circuits. This finding provides support for the idea that judicial diffusion 

is a slow process that is driven by policy learning: judges wait to adopt an innovative rule or doctrine 

until they are assured of its success and support across other circuits (Phillips and Grattet 2000, 

Klein 2002, Volden 2006). The authors also note that circuits are more likely to cite outside opinions 

when making decisions in cases involving particularly difficult issues (Solberg, Emrey et al. 2006). 

The logic is simple: in such cases the circuit majority is seeking additional justification to enhance the 

legitimacy of its opinion. 
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Part II: Assessing the Impact of Politicization on the Diffusion of Court Rulings 

The Tightening of Scrutiny Concerning Application of Affirmative Action 

 

 In Fisher v. Univ. of Texas, 570 U.S. ____ (2013)  the majority opinion strengthens the level of 

strict scrutiny that must be applied in order for race-based admissions to meet a standard of 

constitutionality. There has been the legal contention and argument made that the fourteenth 

amendment proscribes the use of race as a factor in the admissions policy of a University. This was 

the main controversy in DeFunis v. Odegaard, 416 U.S. 312, (1974). DeFunis was a student that was 

denied admittance to the University of Washington’s Law School and subsequently filed suit, arguing 

that minorities of equal or lesser qualifications were admitted on the basis of their minority status. 

The case was eventually dismissed on procedural grounds as DeFunis was later accepted into the 

institution. By the time the Supreme Court was ready to hear the case, DeFunis was months away 

from graduating, and the suit was found to be moot. Despite the fact that the specific controversy 

was found to be moot in DeFunis v. Odegaard, Justices Douglas and Brennan wrote dissenting 

opinions arguing that the case should be adjudicated due to the social significance of the 

controversy, and because the lack of adjudication by the Court now would only lead to a duplication 

of the Court’s effort because the issue was certainly going to be brought forth again. Justice 

Douglas, Justice Marshall, and Justice White joined Justice Brennan’s dissent. 

 Four years later the Court heard the case of Regents of the University of California v. Bakke, 438 

U.S. 265 (1978). The University of California Medical School at Davis held sixteen spots out of one 

hundred spots for “qualified” minority students, which would amount to a strict quota system of 

affirmative action in accepting applicants to a University. Allan Bakke applied two times to the 

school and was denied admission both times, even though Bakke’s qualifications were argued to 

have exceeded any and all of those of the minority students that were admitted. Being one of the 



	   13	  

most divided opinions ever offered in the history of the Supreme Court, and the first to fully 

consider affirmative action programs at universities, there were a total of six opinions authored. The 

judgment of the Court was delivered as a plurality, as none of the authored opinions gained a 

majority of Justices. Justice Powell’s opinion became the opinion of the Court, and it struck down 

the special admissions policy of the University of California Medical School at Davis as it was a rigid 

quota system found to be in violation of the Fourteenth Amendment to the United States 

Constitution. Bakke’s admittance to the University was ordered. Justices Burger, Stewart, 

Rehnquist, and Stevens joined this portion of the opinion striking down of the quota program at 

the University. Justice Powell put forth that the University’s program specifically was unnecessary to 

further the State interest in diversity, and was invalid under the Equal Protection Clause (438 U.S. 

307). 

 Despite the admissions program being struck down, the invalidation was only specific to the 

University of California Medical School at Davis. The Court found that race could indeed be 

considered, even under strict scrutiny, because the desired objective of a diverse student body was 

and is a compelling state interest. Justices Brennan, White, Marshall, and Blackmun joined Justice 

Powell in this portion of the opinion that found affirmative action constitutionally permissible under 

some circumstances (438 U.S. 311-312). To summarize the divided opinion of the Court: diversity of 

student body is a legitimate State interest that would allow for the consideration of race in 

admissions, however a strict quota system overly burdens individual liberties and is not narrowly 

tailored. Other means can be used, as noted by Justice Powell (438 U.S. 316). Of primary 

importance was the determination that the objective of achieving a diverse student body was indeed 

a compelling state interest. 

 The objective of considering race in admissions policies of universities, having been 

challenged in Bakke was further explored in the case of Gutter v. Bollinger 539 U.S. 306 (2003). 
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Barbara Gutter was denied admission to the University of Michigan Law School despite having a 3.8 

GPA and a 161 LSAT score. She filed suit against the University of Michigan Law School claiming 

to have been the victim of discrimination in violation of the Equal Protection Clause of the 

Fourteenth Amendment to the United States Constitution. Once again, as in Bakke, the issue of 

whether or not there was a compelling state interest to consider race in admissions practices was to 

be decided. The Sixth Circuit of Appeals (2002 FED App. 0170P (6th Cir.)) held that the precedent 

set by Justice Powell in Bakke prevailed and was binding, that States had a compelling interest in the 

diversity of a student body of an institution of higher education. The Supreme Court affirmed this 

ruling, “endors[ing] Justice Powell’s view that student body diversity is a compelling state interest 

that can justify using race in university admissions” (539 U.S. 308, 317).  

 The Court’s opinion, authored by Justice Sandra Day O’Connor, was joined by Justices 

Stevens, Breyer, Ginsburg, and Souter. In Grutter, the Court considered the means by which the 

objective is attained in further detail than had previously been considered in Bakke. Essentially, in 

Bakke, Justice Powell put forth an example of an admissions program that would pass constitutional 

muster (unlike that of the University of California Medical School at Davis’s program) by exploring 

the admissions practices of Harvard University, which could be considered acceptable to achieve the 

objective of diversity. Once again, in Grutter, Justice O’Connor explores this issue what would make 

a policy pass constitutional muster, and introduces the concept of the policy being “narrowly 

tailored.” The program of the University of Michigan Law School was found to be sufficiently 

narrowly tailored to achieving the objective of diversity which was already established in Bakke: 

“The Law School’s narrowly tailored use of race in admissions decisions to further a compelling 

interest in obtaining the educational benefits that flow from a diverse student body is not prohibited 

by the Equal Protection Clause, Title VI, or § 1981. Pp. 322-344” (539 U.S. 307, 319).  
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 The strict scrutiny used by Justice O’Connor and the majority opinion in Grutter had shifted 

focus from defining the objective of achieving a diverse student body as sufficiently in the State 

interest, as in Bakke, to also considering the means by which the objective is achieved as being 

necessarily narrowly tailored. The policies of The University of Michigan Law School were 

considered to pass both requirements. Grutter v. Bollinger also produced divided opinions, as the 

Court divided in Bakke. Justice O’Connor penned the majority opinion, in which it states that “The 

Court expects that 25 years from now, the use of racial preferences will no longer be necessary to 

further the interest approved today” (539 U.S. 310). Justices Ginsberg, joined by Justice Breyer, 

authored a concurring opinion in which they did not agree that affirmative action measures would 

no longer be necessary in a quarter of a century.  

 The primary dissent, authored by Chief Justice Rehnquist and joined by Justices Kennedy, 

Thomas, and Scalia argued that the system used by the University of Michigan Law School was a 

thinly veiled quota system. Chief Justice Rehnquist argues that, in his opinion, the University of 

Michigan’s admissions program is not narrowly tailored enough to pass constitutional muster:  

I do not believe that the Constitution gives the Law School such free rein in the use of race. The 

Law School has offered no explanation for its actual admissions practices and, unexplained, we are 

bound to conclude that the Law School has managed its admissions program, not to achieve a 

“critical mass,” but to extend offers of admission to members of selected minority groups in 

proportion to their statistical representation in the applicant pool. But this is precisely the type of 

racial balancing that the Court itself calls “patently unconstitutional.” 

 In Fisher v. University of Texas 570 U.S. __ (2013), the focus case of this paper, the strict 

scrutiny standard is further elaborated upon in the majority decision. Abigail Fisher brought suit 

against the University of Texas in 2008 after being denied admission to the University. Her SAT 

scores would have fallen between the 25th and 50th percentile of the incoming class of the University 
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of Texas. The Supreme Court’s decision remanded the case back down to the lower courts, in a 7-1 

ruling. Justice Kennedy authored the opinion of the Court. The Court found primarily that the Fifth 

Circuit did not apply the strict scrutiny necessitated by the ruling in Grutter. The opinion of the 

Court remanding the decision focused much more on the means by which the policy is implemented 

to achieve the State interest of diversity. Specifically, and of particular importance, is the 

determination that “strict scrutiny imposes on the university the ultimate burden of demonstrating, 

before turning to racial classifications, that available, workable race-neutral alternatives do not 

suffice.” 

 This interpretation of the strict scrutiny standard for affirmative action policies is a shift in 

the burden of proof to the universities to show that not only does the program further the objective 

of diversity, but it also must be the least restrictive means of doing so in that every other option that 

is to be considered “race-neutral” must be insufficient in furthering the interest.  

 Justice Thomas, in a concurring opinion, argued to overturn the ruling in Grutter and argued 

that the use of race at all in admissions policies is “categorically prohibited by the Equal Protection 

Clause.” Justice Scalia, also in a concurring opinion, echoed his dissent in Grutter: “The Constitution 

proscribes government discrimination on the basis of race, and state-provided education is no 

exception.” The concurrences, as well as the majority opinion in the case, show a clear shift towards 

a stringent application use of strict scrutiny, 

Fisher makes an excellent test case to measure the influence of Court opinion. First, it is a 

politically salient case that garnered significant media attention. It was considered one of the 

‘blockbuster’ cases before the U.S. Supreme Court in its 2012-13 Term receiving above-the-fold, 

front page coverage the day of oral argument before the Supreme Court from most major 

newspapers (Liptak 2012).  In addition, the release of the final decision remanding the case back to 

the fifth circuit was carried live on most major cable news providers and covered extensively in the 
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nation’s top newspapers (Liptak 2013). This ruling also contained a significant ideological 

component with its subject concerning affirmative action. This was not a case concerning the details 

of tax legislation or the application of the APA. It concerned a hotly debated topic. Also to our 

benefit, the ruling from the Court was clear. The directive to the lower courts and to the affected 

parties was evident in the opinion and little room was left for interpretation. Finally, the universe of 

affected parties was relatively small. Plus this universe of public institutions of higher education were 

primarily sophisticated parties that maintained their own legal staff to provide accurate transmission 

of this precedent. In short, Fisher is the ideal precedent to test the impact of the politicization of the 

Court on its ability to persuade others to follow its ruling.  

Part III: Testing the Theory 

The Diffusion of Court Precedent to the Lower Courts 

To test the impact of the Supreme Court’s influence on lower court opinion, we conducted a search 

of all lower federal court opinions that cited Fisher v. Univ. of Texas, 570 U.S. ____, (2013) on March 

1, 2015 or twenty months beyond the decision date. This search produced a list of thirty cases 

decided throughout the federal court system in this time period (see Appendix I). This paucity of 

cases allowed us to investigate each to determine why Fisher was being cited. In the large majority of 

these cases, the use of our precedent was to ground the understanding of strict scrutiny in 

boilerplate language. These cases did not concern higher education or the application of affirmative 

action. Four lower court cases did pertain to affirmative action in an education setting. These cases 

are addressed in turn.   

 In October of 2013 the District Court of Maryland heard the case of The Coalition for Equity 

and Excellence in Maryland Higher Education, et. al. v. Maryland Higher Education Commission (Civil No. 

CCB-06-2773). The plaintiffs in the case argue that the defendants have not satisfied their 

affirmative duty to remove any and all vestiges of de jure segregation in higher education institutions. 
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There has been historically a wide disparity (admitted by the defendants in the case) in funding to as 

well as opportunities born from traditionally white institutions as opposed to historically black 

institutions in the state. The plaintiffs in the case argue that these disparities trace historically back to 

the era of de jure segregation, which would indicate that the defendants indeed did not discharge their 

duty properly in affirmatively dismantling the discriminatory practices. 

 District Judge Catherine C. Blake concluded with a suggestion that the parties enter the 

process of mediation in order to find a suitable remedy for the harms caused to the plaintiffs. Both 

sides in the case assert that the State has succeeded in ending the segregation policies in higher 

education, but has failed in others. For this reason the Court “proposes to defer entry of judgment 

pending mediation or further proceedings if necessary to establish an appropriate remedy” (Civil 

No. CCB-06-2773 at 60). 

 This District Court’s inclusion of Fisher in its findings is only tangential, as the case does not 

relate specifically to admissions policies in universities, but rather disparities between universities and 

how they are treated within and by the state. There are two references of Fisher v. University of Texas at 

Austin. The first, on page 19, is in response to the State’s argument that the plaintiffs do not have 

standing to sue. The State argued “that the court must look to the ‘individual circumstances’ of the 

plaintiffs to find an injury,” and the Court found this assertion “overbroad” (Civil No. CCB-06-2773 

at 19). The decision in Fisher was cited at this point to show, in a quotation, that “‘[t]he higher 

education dynamic’ does not afford a state more deference where race-based policies are 

implicated.”  

 The second citing of the Fisher case comes later on in the decision, as the Court was reaching 

its conclusion. On Page 58 of the opinion Fisher is used to set the bar for analysis at the level of 

strict scrutiny. “A ‘serious, good faith consideration of workable race-neutral alternatives’ in the 

higher education context does not supplant the strict scrutiny analysis that is warranted where race- 
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based policies are implicated” (Civil No. CCB-06-2773 at 58). Rather, strict scrutiny analysis must be 

used at every step of the way. 

 A second case in which Fisher is cited comes in Darren Kenny Lewis, Sr. v. Ascension Parish 

School Board (08-00193-BAJ-RLB). The controversy in this case comes as a result of a redistricting 

and zoning measure enacted by the Ascension Parish School Board in order to address population 

growth of students. The new plan shifted students into different school zones, effective in the 2008-

2009 school year. The plaintiff, as a result of two children being moved into different schools, filed 

suit claiming that the decision of the School Board “subjected nonwhite students in the East 

Ascension High School attendance zone to unequal educational opportunities, in violation of the 

Fourteenth Amendment to the United States Constitution, by ‘feeding' a disproportionate number 

of at-risk students into the zone” (08-00193-BAJ-RLB at footnote 10). The plaintiff’s requests were 

denied and the case dismissed by Chief Judge Brian Jackson of the United States District Court for 

the Middle District of Louisiana. 

 Once again, as in Civil No. CCB-06-2773, there is only a limited reference to Fisher. In this 

instance, reference to Fisher comes in the form of a quotation indicating that “[d]istinctions between 

citizens solely because of they ancestry are by their very nature odious to a free people, and therefore 

are contrary to our traditions and hence constitutionally suspect” and later “[b]ecause racial 

characteristics so seldom provide a relevant basis for disparate treatment, the Equal Protection 

Clause demands that racial classifications…be subjected to the most rigid scrutiny” (08-00193-BAJ-

RLB at V.A.1.). 

 Fisher is cited in Strehlke v. Grosse Pointe Public School System that was decided in September of 

2014. The U.S. District Court for the Eastern District of Michigan, Southern Division granted 

summary judgment for the school system against the plaintiffs who instituted a civil rights action 

claiming the school board and various school officials violated their rights under 
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the First and Fourteenth Amendments to the United States Constitution, as well as various 

provisions of the Michigan Constitution. Specifically, Plaintiffs challenged the school system's 

demarcation of its high school attendance areas as well as an intra-district high school transfer policy 

on the basis that the policies violate the Equal Protection and Privileges and Immunities Clauses of 

the Fourteenth Amendment and the freedom of association protected by the First Amendment.  

 The principle plaintiff contention concerning the equal protection clause was that the 

defendants have denied students residing in plaintiffs' area of Grosse Pointe Farms equal 

educational opportunities as compared to students residing in the rest of Grosse Pointe Farms. (Am. 

Compl. [*20]  ¶ 47 ("Defendants failed to provide opportunity for public education to the school 

children resident in Plaintiff's area of the Farms on equal terms with other school children in the 

Farms as proposed by the Supreme Court ... in Brown v. Board of Education [], 347 U.S. 483, 74 S. Ct. 

686, 98 L. Ed. 873 (1954)[.]"). As the ruling notes, the basis of this claim, however, is not entirely 

clear. Plaintiffs do not allege that they are members of a protected class; rather, the only allegation at 

all implicating any class-based status is plaintiffs' assertion that the disputed area consists "of mostly 

low[er income] homes[]" and houses a "higher than average concentration of minority 

residents." (Id. ¶ 19.) The ruling suggests plaintiffs concede that the attendance boundaries are not 

animated by any impermissible bias, as they acknowledge that "high school enrollment in the GPPSS 

school district is based on residency . . . in the attendance area of the high school[.]" (Pls.' Resp. 10-

11.) With no clear proof of bias against a protected classification, the court was forced to grant 

summary judgment to the school district. 

 Our last case citing Fisher and dealing with education is McFadden v. Bd. of Educ. for Ill. 

Sch. Dist. U-46 decided by U.S. District Court of the Northern District of Illinois, Eastern Division. 

This cases concerns the allocation of seats within the district’s English Language Learners (ELL) 

program and the district’s gifted program. Plaintiff’s argued that seats were being denied to worthy 
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applicants in both programs due to the race or ethnicity of the applicant. The ruled that while the 

distribution of seats for the ELL program did not violate the equal protection clause, the district’s 

method for determining who gains entrance into its grifted program did. In discussing the districts 

gifted program, the opinion notes, “Segregating public school children on the basis of race or 

ethnicity is inherently suspect. Programs that segregate public school children by ethnicity are 

subject to strict scrutiny, and the school district bears the burden to show that its actions are 

narrowly tailored to achieve a compelling governmental interest to have such a program. Parents 

Involved in Community Schools v. Seattle School Dist. No. 1, 551 U.S. 701, 720, 127 S. Ct. 2738, 

168 L. Ed. 2d 508 (2007). To do so, the District bears the burden to prove ‘that the reasons for any 

racial classification are clearly identified and unquestionably legitimate.’ Fisher v. Univ. of Texas at 

Austin, 570 U.S. ____, 133 S. Ct. 2411, 186 L. Ed. 2d 474, 2013 WL 3155220 

(2013) (quoting Richmond v. J.A. Croson Co., 488 U.S. 469, 505, 109 S. Ct. 706, 102 L. Ed. 2d 854 

(1989)). This is the only reference to Fisher in the opinion. It is evidently used as a vehicle to repeat 

the admonition of Croson of the application of strict scrutiny.  

 None of the four cases just outlined or any of the remaining twenty-six cases that cite Fisher 

specifically mentions the increased scrutiny demanded by the majority. It is as if the opinion has 

been left unstated.  

 The Diffusion of Court Precedent on Affected Parties 

 Courts, of course, are not the only institutions impacted by the rulings of the U.S Supreme 

Court. While we tend to focus on the impact of the Court’s rulings as translated through subsequent 

court decisions, it is the affected parties that are most impacted by the Court’s opinions. As such, it 

can be expected that these parties are most likely to alter their behavior in response to a Court ruling 

that does not correspond to their current manner of conducting business.  This is exactly the case 

with Fisher v. Univ. of Texas, 570 U.S. ____ (2013). As noted above, Fisher  sends a clear dictate to a 
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limited universe of impacted parties on how to alter their admissions process. Specifically, the 

majority opinion places the burden on university officials and admission officers to use the ‘least 

restrictive means’ to obtain a diverse student body. As Justice Kennedy remarked for the majority,  

 Once the University has established that its goal of diversity is consistent with strict 

scrutiny, however, there must still be a further judicial determination that the 

admissions process meets strict scrutiny in its implementation. The University must 

prove that the means chosen by the University to attain diversity are narrowly 

tailored to that goal. On this point, the University receives no deference. Grutter 

made clear that it is for the courts, not for university administrators, to ensure that 

“[t]he means chosen to accomplish the [government’s] asserted purpose must be 

specifically and narrowly framed to accomplish that purpose.” 539 U. S., at 333 

(internal quotation marks omitted), . . . Narrow tailoring also requires that the 

reviewing court verify that it is “necessary” for a university to use race to achieve the 

educational benefits of diversity. Bakke, supra, at 305. This involves a careful judicial 

inquiry into whether a university could achieve sufficient diversity without using 

racial classifications. Although “[n]arrow tailoring does not require exhaustion of 

every conceivable race-neutral alternative,” strict scrutiny does require a court to 

examine with care, and not defer to, a university’s “serious, good faith consideration 

of workable race-neutral alternatives.” See Grutter, 539 U. S., at 339–340 (emphasis 

added). Consideration by the university is of course necessary, but it is not sufficient 

to satisfy strict scrutiny: The reviewing court must ultimately be satisfied that no workable race-

neutral alternatives would produce the educational benefits of diversity. If “ ‘a nonracial 

approach . . . could promote the substantial interest about as well and at tolerable 

administrative expense,’ ” Wygant v. Jackson Bd. of Ed., 476 U. S. 267 , n. 6 (1986) 
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(quoting Greenawalt, Judicial Scrutiny of “Benign” Racial Preference in Law School 

Admissions, 75 Colum. L. Rev. 559, 578–579 (1975)), then the university may not 

consider race. A plaintiff, of course, bears the burden of placing the validity of a 

university’s adoption of an affirmative action plan in issue. But strict scrutiny imposes on 

the university the ultimate burden of demonstrating, before turning to racial classifications, that 

available, workable race-neutral alternatives do not suffice. [emphasis added] 

     Our second examination of the impact of the U.S. Supreme Court’s influence is measured by 

whether or not impacted parties have adjusted their behavior to the dictates of the Court. The 

passage above from Fisher clearly suggests public universities must examine all workable race-neutral 

alternatives. Alternatives do exist. The Texas system under question in the Fisher case is but one 

example. A majority of the seats available to incoming students to the University of Texas at Austin 

are provided for students who graduate in the top-10% of their senior class from a high school in 

the state of Texas. As American schools in general and Texas schools in particular have continued 

their resegregation over the past three decades, this almost ensures an ethnically diverse student 

body. Other plans are available as well. For instance, the same principle could be followed if 

universities accounted for the postal zip code of the primary residence of their applicants in the 

admissions process. As neighborhoods across Texas have become more racially and ethnically 

segregated, this would also be a means of obtaining a diverse student body without directly taking 

race or ethnicity into account.  

 We administered a short survey to the admission officials at a randomly selected two 

hundred and two public universities (Appendix II). These universities were randomly sampled from 

a list of all public universities in the United States (Appendix III). The survey was administered via 

an email link created utilizing Qualtrics over a four week period (March 1, 2015 – March 29, 2015) 

with two follow-up email requests for participation sent approximately one week and two weeks 
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after the initial request. Our response rate was low at slightly less than five percent as officials from 

only ten institutions completed the survey. What is most remarkable is than of the small number of 

completed surveys, none of those surveyed reported they took the race or ethnicity into 

consideration in any way during the admissions process. In addition, when asked specifically if they 

had altered their admission process in any way in response to the dictates of Fisher, none of the 

respondents reported they did so. When specifically asked if they had considered race-neutral 

alternatives as a means to select a diverse student body, again none of the respondents reported that 

they did. 

Part IV: Is Anyone Listening? 

 This research paper reports the initial efforts to assess whether or not the politicization of 

the U.S. Supreme Court and the judiciary has lessened the authority of the Court on both lower 

levels of the judiciary and impacted parties. While the evidence we provide suggests this is indeed 

the case in both circumstances, we are disappointed with our results. First, we trace the impact of a 

single case, Fisher v. Univ. of Texas, 570 U.S. ____ (2013) to assess our assertions. This is fraught with 

all the difficulties of any case study. It is logically impossible to determine generalizability. In 

addition, there may not have been enough time for the dictates suggested in the majority opinion of 

Fisher to witness its full impact on the rulings of lower courts of alter the behavior of impacted 

parties. This is suggested both by the lack of cases found in the federal courts specifically applying 

Fisher’s suggested strong scrutiny and by the failure of impacted parties to report an alteration of 

their processes in the admissions process. This suggests further study is warranted. We plan to 

follow up this study with one that samples cases from across the legal spectrum that have been 

decided recently but not quite so recently.  

 Still even with acknowledging these limitations in the design and implementation of our 

study, it does suggest that the politicization of the courts is have a deleterious impact on its ability to 
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have its rulings followed. We may be at the beginning of a new era in American governance in which 

the courts are no longer considered a ‘non-political’ part of our system. Instead they will be viewed 

as simply another part of our political system with all the foibles and weaknesses we traditionally 

associate with the more traditional branches of government. The implications of such a 

transformation are profound and likely to be unwelcome. 
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Appendix I: Federal Courts Citing to Fisher v. Univ. of Texas, 570 U.S. ___, 2013 from July 1, 

2013 to March 1, 2015 

 
1ST CIRCUIT - U.S. DISTRICT COURTS 

Schuette v. Coalition to Defend Affirmative Action, 134 S. Ct. 1623, 188 L. Ed. 2d 613, 2014 
U.S. LEXIS 2932, 82 U.S.L.W. 4251, 24 Fla. L. Weekly Fed. S 667, 97 Empl. Prac. Dec. 
(CCH) P45054 (U.S. 2014) 
 

2ND CIRCUIT - U.S. DISTRICT COURTS 
Roman Catholic Archdiocese of N.Y. v. Sebelius, 987 F. Supp. 2d 232, 2013 U.S. Dist. 
LEXIS 176432 (E.D.N.Y. 2013) 987 F. Supp. 2d 232 p.256 
Floyd v. City of New York, 959 F. Supp. 2d 540, 2013 U.S. Dist. LEXIS 113271 (S.D.N.Y. 
2013)  

 
3RD CIRCUIT - COURT OF APPEALS 

Conestoga Wood Specialties Corp. v. Sec'y of the United States HHS, 724 F.3d 377, 2013 
U.S. App. LEXIS 15238, 121 Fair Empl. Prac. Cas. (BNA) 66 (3d Cir. Pa. 2013)  

 
3RD CIRCUIT - U.S. DISTRICT COURTS 

Johnson v. Maynard, 2013 U.S. Dist. LEXIS 179748 (D.N.J. Dec. 23, 2013) 2013 U.S. Dist. 
LEXIS 179748 
Bacon v. Mandell, 2013 U.S. Dist. LEXIS 162144 (D.N.J. Nov. 14, 2013) 2013 U.S. Dist. 
LEXIS 162144 

 
4TH CIRCUIT - COURT OF APPEALS 

Bostic v. Schaefer, 760 F.3d 352, 2014 U.S. App. LEXIS 14298 (4th Cir. Va. 2014) 760 F.3d 
352 p.377 

 
4TH CIRCUIT - U.S. DISTRICT COURTS 

Jenkins v. Kurtinitis, 2015 U.S. Dist. LEXIS 34772 (D. Md. Mar. 20, 2015) 2015 U.S. Dist. 
LEXIS 34772 
United States v. Johnson, 28 F. Supp. 3d 499, 2014 U.S. Dist. LEXIS 84552 (M.D.N.C. 
2014) 28 F. Supp. 3d 499 p.508 
Coalition for Equity & Excellence in Md. Higher Educ. v. Md. Higher Educ. Comm'n, 977 
F. Supp. 2d 507, 2013 U.S. Dist. LEXIS 145577 (D. Md. 2013)  

 
5TH CIRCUIT - COURT OF APPEALS 

Fisher v. Univ. of Tex., 771 F.3d 274, 2014 U.S. App. LEXIS 21843 (5th Cir. Tex. 2014) 771 
F.3d 274 p.275 

 
5TH CIRCUIT - U.S. DISTRICT COURTS 

Lewis v. Ascension Parish Sch. Bd., 2014 U.S. Dist. LEXIS 175164 (M.D. La. Dec. 18, 2014) 
2014 U.S. Dist. LEXIS 175164 
Campaign for Southern Equal. v. Bryant, 2014 U.S. Dist. LEXIS 165913 (S.D. Miss. Nov. 
25, 2014)  
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Lewis v. Ascension Parish Sch. Bd., 996 F. Supp. 2d 450, 2014 U.S. Dist. LEXIS 17269 
(M.D. La. 2014) 996 F. Supp. 2d 450 p.462 

 
6TH CIRCUIT - U.S. DISTRICT COURTS 

Strehlke v. Grosse Pointe Pub. Sch. Sys., 2014 U.S. Dist. LEXIS 128546 ( E.D. Mich. Sept. 
15, 2014) 2014 U.S. Dist. LEXIS 128546 
Escobar v. Gaines, 2014 U.S. Dist. LEXIS 123205 (M.D. Tenn. Sept. 4, 2014) 2014 U.S. 
Dist. LEXIS 123205 

 
7TH CIRCUIT - U.S. DISTRICT COURTS 

Midwest Fence Corp. v. United States DOT, 2015 U.S. Dist. LEXIS 36277 (N.D. Ill. Mar. 
24, 2015) 
Allen v. Rednour, 2014 U.S. Dist. LEXIS 103329 (S.D. Ill. July 29, 2014) 2014 U.S. Dist. 
LEXIS 103329 
Reeves v. Kerr, 2014 U.S. Dist. LEXIS 56073 (S.D. Ill. Apr. 23, 2014 2014 U.S. Dist. LEXIS 
56073 
McFadden v. Bd. of Educ., 984 F. Supp. 2d 882, 2013 U.S. Dist. LEXIS 97179 (N.D. Ill. 
2013) 984 F. Supp. 2d 882 p.897 

 
8TH CIRCUIT - U.S. DISTRICT COURTS 

Rosenbrahn v. Daugaard, 2015 U.S. Dist. LEXIS 4018 (D.S.D. Jan. 12, 2015) LexisNexis 
2015 U.S. Dist. LEXIS 4018 

 
9TH CIRCUIT - COURT OF APPEALS 

Korab v. Fink, 748 F.3d 875, 2014 U.S. App. LEXIS 5997 (9th Cir. Haw. 2014) 748 F.3d 
875 p.888 
United States v. Chovan, 735 F.3d 1127, 2013 U.S. App. LEXIS 23199 (9th Cir. Cal. 2013) 
735 F.3d 1127 p.1149 

 
9TH CIRCUIT - U.S. DISTRICT COURTS 

Mitchell v. Cate, 2014 U.S. Dist. LEXIS 17239 (E.D. Cal. Feb. 7, 2014) 2014 U.S. Dist. 
LEXIS 17239 

 
11TH CIRCUIT - U.S. DISTRICT COURTS 

Ala. Legislative Black Caucus v. Alabama, 989 F. Supp. 2d 1227, 2013 U.S. Dist. LEXIS 
178735 (M.D. Ala. 2013 989 F. Supp. 2d 1227 p.1322 

 
D.C. CIRCUIT - COURT OF APPEALS 

Black Farmers & Agriculturalists Ass'n v. Vilsack, 2014 U.S. App. LEXIS 6702 (D.C. Cir. 
Mar. 25, 2014) 2014 U.S. App. LEXIS 6702 
Gilardi v. United States HHS, 733 F.3d 1208, 407 U.S. App. D.C. 30, 2013 U.S. App. LEXIS 
22256 (2013) 733 F.3d 1208 p.1219 407 U.S. App. D.C. 30 p.41 
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Appendix II: Survey of Public University Admission Officers 

 
Informed Consent Form 
Introduction 
 
This study attempts to collect information about the response of academic institutions to the changing dictates of the U.S. 
Supreme Court in reference to the use of race and ethnicity in admissions selection process of your students. Since the late 
1970s, the U.S. Supreme Court has issued a series of differing interpretations of the Equal Protection Clause and the Due 
Process Clause of the 14th Amendment of the U.S. Constitution in relation of when and in what manner race/ethnicity of 
an applicant may be utilized in the admission process. The basic lesson from Regents of the University of California v. Bakke, 438 
U.S. 265 (1978) was that race may be considered in the admission process but it must not be the sole or primary 
consideration. This forbids the strict use of racial quotas in the admissions process. Following this precedent in 2003, the 
Court determined that the establishment of a diverse student body is a compelling interest that allows for a limited 
consideration of race in the admission process (Grutter v. Bollinger, 539 U.S. 306), however, the consideration of an 
applicant's race must be conducted in a 'holistic' manner such that the use of a 'points' system of admission that awards 
points based on ethnicity is unconstitutional (Gratz v. Bollinger, 539 U.S. 244). Finally, Fisher v. University of Texas, 570 U.S. 
___ (2013), reaffirmed the holdings of Bakke and Grutter in allowing race to be considered in the admissions process but 
stated that the university must "prove that its admissions program is narrowly tailored to obtain the educational benefits of 
diversity." Our research is primarily focused on this additional requirement. 
  
Procedures 
  
You will be asked a series of questions concerning your academic institution and its admission process. The questionnaire 
consists of twenty questions and will take approximately ten minutes or less to complete. Questions are designed to 
determine how your institution considers race/ethnicity in its admissions process and whether adjustments have been made 
in reaction to the differing interpretations of the U.S. Constitution by the U.S. Supreme Court. This questionnaire is 
conducted with an online Qualtrics-created survey. 
  
Risks/Discomforts 
    
Risks are minimal for involvement in this study. All information provided will remain confidential and will not be shared. 
Data obtained from this survey will not identify the institution from which it was obtained. We are solely interested with the 
aggregate pattern revealed by this data not each individual respondent. 
  
Benefits 
    
There are no direct benefits for participants. However, it is hoped that through your participation, researchers will learn 
more about how institutions react to decisions from the U.S. Supreme Court. 
  
Confidentiality 
    
All data obtained from participants will be kept confidential and will only be reported in an aggregate format (by reporting 
only combined results and never reporting individual ones). All questionnaires will be concealed, and no one other than 
then primary investigators listed below will have access to them. The data collected will be stored in the HIPPA-compliant, 
Qualtrics-secure database until it has been deleted by the primary investigators. 
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Compensation 
    
There is no direct compensation for any respondents. 
  
Participation 
  
Participation in this research study is completely voluntary. You have the right to withdraw at anytime or refuse to 
participate entirely without jeopardy. If you desire to withdraw, please close your Internet browser and notify the principal 
investigator at this email: yacobupr@buffalostate.edu 
  
Questions about the Research 
    
If you have questions regarding this study, you may contact Dr. Peter R. Yacobucci, Associate Professor of Political Science, 
SUNY Buffalo State, at 716-878-6116. 
  
Questions about your Rights as Research Participants 
  
If you have questions you do not feel comfortable asking the researcher, you may contact the director of SUNY Buffalo 
State's Institutional Review Board, Dr. Jill Novilitis, 716-878-3145, norviljm@buffalostate.edu.  
I have read, understood, and, if desired, printed a copy of the above consent form. I desire of my own free will to 
participate in this study.  

•  Yes 
•  No 

 
Survey Questions: How is Race Considered? 
 
1. Does your institution consider the race or the ethnicity of its applicants in any way in the admissions process? 

•  Yes 
•  No 
•  Unsure 
•  Refuse to answer 

 
2. How is the race or ethnicity of the applicant discovered through the admissions process? (Please select all that apply) 

•  Information is collected and transmitted through a standardized form 
•  Information is determined through a personal, face-to-face interview 
•  Information is provided by an outside service or institution 
•  No race or ethnicity information is obtained through the admissions process 
•  Unsure/Don't know/Refuse to Answer 

 
3. How is the race/ethnicity of the applicant utilized in the admissions process? (please mark all that apply) 

•  Applicants are divided into separate admission 'pools' based on the expressed ethnicity/race. Admission decisions 
are then made independently in each pool. 

•  Applicants are awarded additional admission points based on their particular ethnicity/race 
•  An applicant's race/ethnicity is taken into consideration during the admissions process as a primary factor in 

determining whether to grant admission 
•  An applicant's race/ethnicity is taken into consideration during the admissions process as a secondary or tertiary 

factor in determining whether to grant admission 
•  An applicant's race/ethnicity is taken into consideration during the admissions process only as a minor factor in 
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determining whether to grant admission 
•  While the race/ethnicity of an applicant is discovered during the admissions process, it has no role in determining 

the individual's admission 
•  Unsure/Don't know/Refuse to Answer 

 
4. Aside from the direct consideration of race/ethnicity, are any of the following methods used by your admissions staff to 
increase the presence of racial/ethnic minorities on your campus? (Please mark all that apply) 

•  Special consideration of applicants from known geographic minority communities 
•  Special consideration of applicants from predominantly minority schools 
•  Special consideration of applicants from minority-majority extracurricular activities or athletic teams 
•  Special consideration of racial/ethnic minority applicants forwarded by an outside institution 
•  Unsure/Don't know/Refuse to Answer 

 
Survey Questions: How is Your Admissions Process Conducted? 
 
Next we would like to know about your overall admission process. The following questions relate to what factors are 
important in your admissions process. Recent research has suggested that the majority of admission officers consider four 
broad factors in making admissions decisions: academic merit, institutional fit, personal character and diversity.  

• Academic Merit is defined as the intellectual ability of an applicant.  
• Institutional Fit relates to whether the applicant matches the needs of your institution's student body.  
• Personal Character relates to the individual characteristics revealed in the applicant that are not accounted for in a 

student's academic merit.  
• Diversity is broadly defined as the presence of a factor or factors that would make the applicant stand out among 

the members of your institution's current student body. 
 
5. Are there any other factors that your admissions staff would add to this list? 
  
6. Based on the list provided in the previous question (Academic Merit, Institutional Fit, Personal Character and Diversity), 
please rank order from most important on the top to least important on the bottom each of these factors in your 
institution's admission process: 

• Academic Merit 
• Institutional Fit 
• Personal Character 
• Diversity 

 
7. When considering an applicant's Academic Merit, please rank order the following factors with the most important on the 
top and the least important on the bottom: 

• Rigor of high school transcript 
• High school GPA 
• High school context 
• High school class rank 
• Standardized test scores 

 
8. When considering an applicant's Institutional Fit, please rank order the following factors with the most important on the 
top and the least important on the bottom: 

• Membership in an under-represented group 
• Exceptional talent 
• Recruited athlete status 
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• Yield likelihood 
• Development potential 

9. At your institution, is the financial status or the applicant or the applicant's family taken into consideration during the 
admission decision process? 

•  Frequently 
•  Occasionally 
•  Rarely 
•  Not At All 
•  Unsure/Don't Know/Refuse to Answer 

 
10. At your institution, is the attendance status of an applicant's family, Legacy Applicants, taken into consideration during 
the admission decision process? 

•  Frequently 
•  Occasionally 
•  Rarely 
•  Not At All 
•  Unsure/Don't Know/Refuse to Answer 

 
11. Approximately what percentage of your institution's applicants could be qualified as Legacy Applicants?  

•  Below one percent 
•  One to two percent 
•  Three to five percent 
•  Six to ten percent 
•  Eleven to twenty percent 
•  Over twenty percent 
•  Unsure/Don't Know/Refuse to Answer 

 
Survey Questions: University Demographics? 
 
Thanks so much for your answers! Lastly, we would like to know a bit more about your institution. This information will be 
used to determine if there are patterns among institutions of differing type.  
 
12. Based on the classifications of U.S. News and World Report, how would you classify your institution? 

•  National University 
•  National Liberal Arts College 
•  Regional University 
•  Regional College 
•  Unsure/Don't Know 

 
13. What is the FY 2014-15 yearly tuition for a full-time student at your institution? 

•  $0 to $2,500 
•  $2,501 to $5,000 
•  $5,001 to $7,500 
•  $7,501 to $10,000 
•  $10, 001 to $15,000 
•  $15,001 to $20,000 
•  $20,001 to $25,000 
•  $25,001 to $30,000 
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•  $30,001 to $35,000 
•  $35,001 or higher 

14. Please provide the racial/ethnic makeup of your current student body by providing a percentage for each of the 
following races. Please attempt to have the sum of all the categories add to 100%. 

•  American Indian or Alaska Native  
•  Asian  
•  Black or African American  
•  Native Hawaiian or Other Pacific Islander  
•  Hispanic or Latino  
•  Caucasian or White  
•  Other/unknown  

 
15. What percentage of your current student body is female? 
               
     

 

  
    010 20 30 40 50 60 70 80 90 100   

Percent Female                           

 
16. What is the average age of the students at your institution? 
               
     

 

  
    1821 24 28 31 34 37 40 44 47 50   

Average Student Age                           

 
17. What percentage of your student body is made up of students from a foreign country? 
               
     

 

  
    010 20 30 40 50 60 70 80 90 100   

Percentage of foreign 
students                           

 
If you are willing, please provide the link to this survey to another official in your institution would be knowledgeable about 
the utilization of an applicant's race/ethnicity in the admission process. Thank you very much for your interest and support 
of this research 
Thank you for your participation in this research project. If you have any questions concerning this research project 
and/or if you would like a summary report of the results of this research, please email Dr. Peter Yacobucci at 
yacobupr@buffalostate.edu. Have a wonderful day! 
Survey Powered By Qualtrics 
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Appendix	  III:	  List	  of	  Public	  Universities	  Surveyed	  
	  

• Auburn University at Montgomery 
• Troy University at Dothan 
• Arkansas State University 
• University of California, San Diego (UC San Diego) 
• Western State Colorado University (WSCU) 
• UConn Greater Hartford Campus in West Hartford  
• Florida International University (FIU)  
• Columbus State University 
• Georgia Institute of Technology (Georgia Tech) 
• Georgia State University (GSU) 
• Lewis-Clark State College 
• Illinois State University (Illinois State) 
• Ball State University 
• Purdue University North Central 
• Nicholls State University 
• University of Maine at Fort Kent 
• Coppin State University 
• University of Maryland Center for Environmental Science 
• Framingham State University 
• Saginaw Valley State University 
• Delta State University (Delta State) 
• University of Montana Western (Dillon) 
• Granite State College 
• Kean University 
• University of New Mexico (New Mexico or UNM) 
• Queens College 
• School of Industrial and Labor Relations  
• State University of New York at Plattsburgh (SUNY Plattsburgh) 
• North Carolina State University (North Carolina State or NCSU) 
• University of North Carolina at Pembroke (UNC Pembroke) 
• Winston-Salem State University 
• BGSU Firelands (Huron) 
• Miami University Hamilton 
• Shawnee State University 
• Langston University 
• California University of Pennsylvania 
• Indiana University of Pennsylvania, Armstrong (IUP-Armstrong) 
• Lincoln University 
• Penn State Fayette, The Eberly Campus (PSU-Fayette) 
• Temple University Ambler (TU-Ambler) 
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• University of Puerto Rico at Aguadilla (UPRAG) 
• Rhode Island College (RIC) 
• Northern State University 
• Tennessee State University (TSU) 
• University of Tennessee at Chattanooga (UT Chattanooga or UTC) 
• Utah Valley University (Utah Valley or UVU) 
• Johnson State College 
• Longwood University 
• The College of William & Mary (William and Mary) 
• WSU Vancouver campus (WSU-Vancouver or Vancouver) 
• University of Wisconsin–Parkside 
• University of Wisconsin–Whitewater 
• Auburn University (Auburn) 
• University of Montevallo 
• University of West Alabama (UWA) 
• Henderson State University 
• California State University, Long Beach  
• University of Connecticut (UConn) 
• University of Delaware (UD) 
• University of South Florida (USF) 
• Albany State University 
• Dalton State College 
• Georgia Southwestern State University 
• University of North Georgia (UNG) 
• Governors State University 
• Northeastern Illinois University 
• Indiana University Kokomo (IUK) 
• Western Kentucky University (WKU) 
• Grambling State University (GSU) 
• Southern University (Baton Rouge- flagship/main campus) 
• St. Mary's College of Maryland 
• University of Baltimore (UB) 
• University of Massachusetts Dartmouth (UMass Dartmouth) 
• University of Michigan-Flint 
• Minnesota State Colleges and Universities  
• University of Missouri–St. Louis (UMSL) 
• Southeast Missouri State University 
• University of Nebraska Medical Center 
• University of New Hampshire (UNH) 
• Ramapo College of New Jersey 
• Baruch College 
• New York State College of Ceramics  
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• State University of New York at Oneonta (SUNY Oneonta) 
• State University of New York at Potsdam (SUNY Potsdam) 
• Fayetteville State University 
• University of North Carolina at Chapel Hill (UNC Chapel Hill or UNC) 
• Western Carolina University (WCU) 
• Valley City State University 
• Cleveland State University 
• Ohio University (Ohio) (Athens-flagship/main campus) 
• East Central University 
• University of Science and Arts of Oklahoma 
• Southern Oregon University (SOU) 
• Cheyney University of Pennsylvania 
• Kutztown University of Pennsylvania 
• Penn State Altoona (PSU-Altoona) 
• Penn State Great Valley School of Graduate Professional Studies 
• University of Pittsburgh at Titusville (Pittsburgh-Titusville) 
• University of Puerto Rico at Arecibo (UPRA) 
• The Citadel 
• University of South Carolina 
• Austin Peay State University (Austin Peay or APSU) 
• Tennessee Technological University (Tennessee Tech or TTU) 
• Texas A&M University–Central Texas 
• Castleton State College (Castleton State or Castleton) 
• James Madison University (JMU) 
• Virginia Military Institute (VMI) 
• University of the Virgin Islands- St. Croix campus (UVI-St. Croix) 
• Eastern Washington University (EWU) 
• Fairmont State University 
• University of Wisconsin–River Falls 
• University of South Alabama 
• Troy University 
• University of Alaska Fairbanks 
• University of Alaska Anchorage 
• Arizona State University 
• Northern Arizona University 
• University of Arkansas – Fort Smith 
• University of California, Riverside 
• California State University, Chico 
• California State University, Dominguez Hills 
• California State University, Fullerton  
• Humboldt State University 
• California State University, Northridge 
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• San Diego State University 
• Colorado State University 
• Metropolitan State University of Denver 
• University of Northern Colorado 
• Abraham Baldwin Agricultural College 
• Clayton State University 
• Indiana University Bloomington 
• Indiana University – Purdue University Indianapolis 
• Indiana State University 
• Purdue University Calumet 
• University of Iowa 
• Morgan State University 
• Bowie State University 
• Towson University 
• University of Maryland Eastern Shore 
• University of Massachusetts Amherst 
• Salem State University 
• Bemidji State University 
• University of Minnesota Twin Cities 
• University of Minnesota Crookston 
• University of Minnesota Morris 
• Alcorn State University 
• Jackson State University (Jackson State) 
• University of Missouri (Columbia) 
• Missouri Western State University 
• Montana State University Billings 
• Western Nevada College  
• New Jersey City University 
• Richard Stockton College of New Jersey 
• Rutgers University New Brunswick/Piscataway Campus 
• New Mexico Institute of Mining and Technology  
• Eastern New Mexico University 
• John Jay College of Criminal Justice 
• University at Albany 
• Buffalo State College 
• State University of New York College at Oswego 
• SUNY College of Technology at Alfred State 
• Fashion Institute of Technology 
• SUNY College of Agriculture and Technology at Morrisville 
• State University of New York Maritime College 
• Northern Marianas College 
• East Carolina University 
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• University of North Carolina at Wilmington 
• University of North Carolina School of the Arts (UNC School of the Arts) 
• North Dakota State University  
• University of Cincinnati (Cincinnati-flagship/main campus) 
• Ohio State University Agricultural Technical Institute (Wooster) 
• Ohio State University, Newark Campus 
• Ohio University Southern (Ironton) 
• University of Oklahoma Health Sciences Center 
• Bloomsburg University of Pennsylvania 
• Clarion University of Pennsylvania 
• East Stroudsburg University of Pennsylvania 
• Penn State Mont Alto (PSU-Mont Alto) 
• University of Puerto Rico at Rio Piedras (UPR-RP) 
• University of South Carolina Lancaster (USC-Lancaster) 
• Black Hills State University 
• University of Tennessee at Knoxville  
• University of Houston 
• The University of Texas of the Permian Basin 
• Texas A&M International University 
• Sul Ross State University 
• Texas Woman's University 
• Southern Utah University 
• Lyndon State College 
• Norfolk State University 
• Radford University 
• Concord University 
• Glenville State College 
• West Liberty University 
• University of Wisconsin–Milwaukee 
• University of Wisconsin–Platteville 
• University of Arkansas at Little Rock 
• University of Colorado at Boulder 
• Macon State College - Middle Georgia State College 
• University of Massachusetts Boston 
• Great Basin College  
• University of Kansas 
• UConn Waterbury Campus in Waterbury 
• University of Wisconsin–Stevens Point 
• Oregon Institute of Technology 
• Ohio University Chillicothe 
• Louisiana State University in Shreveport 
• Elizabeth City State University 
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• University of North Carolina at Asheville 
• University of North Florida 
• Southern Arkansas University 
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