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Abstract


The conventional wisdom among constitutional law scholars is (1) that Free Exercise of Religion cases from Sherbert v. Verner (1963) and ending with Employment Division v. Smith (1990) were almost always subject to the Compelling Interest Test, (2) these cases were most heavily influenced by the presence or absence of a minority religion, employment law, or educational institutions, and (3) that Employment Division v. Smith would lead to few victories for religious individuals in the Supreme Court.
  This paper provides strong evidence against each of these claims.  This paper contributes to the ongoing analysis of Supreme Court decisions in this field by showing that the most influential factor in Free Exercise decisions is the absence or presence of the Compelling Interest Test.  First, the application of the method of Causal Process Tracing identifies the causal mechanism involved in determining case outcomes.  Second, the presence of the Compelling Interest Test increases the probability of a favorable outcome for religious litigants by more than 85%.  Third, the presence or absence of a minority religion, employment law, or educational institutions does not have statistically significant influences on case outcomes.  Finally, cases since Employment Division v. Smith are more likely than before to be ruled in favor of religious individuals.
Introduction

The Constitution of the United States requires that “Congress shall make no law . . . prohibiting the free exercise [of religion]”
  Supreme Court Justices and scholars have long struggled to interpret these words.  In 1963 the Supreme Court handed down its seminal decision in Sherbert v. Verner.  This case sought to solidify Supreme Court decisions in earlier cases into what became known as the Sherbert Test, or the Compelling Interest Test.  This test stated that in Free Exercise of Religion cases the government must prove there is a compelling, “paramount,” interest behind a law.
   The burden of proof would be placed on the government to prove there is a compelling interest in passing a law that may infringe upon religious free exercise.  The religious individual would be relieved from having to prove a right to an exemption from a law.  In 1990 the Supreme Court rejected the use of the Compelling Interest Test and stated that Free Exercise cases would be determined on an individual basis, (Employment Division v. Smith, 1990).


Outcomes of Free Exercise of Religion cases in the Supreme Court are generally analyzed given the evidentiary findings of the lower courts, historical analyses, and normative claims about liberty and justice.  Scholars have analyzed Supreme Court Free Exercise decisions by focusing on the shifting constitutional rules of the Court and the details of each case, (Choper, 1995; Cookson, 2001; Fisher, 2002).  Over the last 50 years some have employed quantitative research in the field of Supreme Court jurisprudence to analyze issues from forecasting the outcomes of criminal cases (Kort, 1957) to issues of ideological drift in the rulings of justices (Epstein, et. al., 2007).  A few have even conducted quantitative analyses of Free Exercise of Religion cases, (Way and Burt, 1983 and Ignagni, 1993).  This research has focused on the facts of the cases and the ideological interpretations of the justices.  


This paper will make use of Causal Process Tracing and Probit to analyze the dominant theory in Free Exercise of Religion Supreme Court decision-making.  It will be shown that the only theoretically sound independent variable has been ignored by previous scholarship.  I will proceed by placing this argument within the literature in the field before a thorough explication of the hypotheses and method which will shape the arguments.  Causal Process Tracing will be used to analyze four Supreme Court cases.  Three of the decisions are “most-likely” cases in which the dominant theory fails “hoop tests.”  The fourth Supreme Court decision is a “least-likely” case which shows that the use of the Compelling Interest Test is the only significant independent variable in explaining why some individuals win Free Exercise of Religion cases when others lose.  This paper will then use a Probit analysis to test the hypothesis that, holding all else constant, Free Exercise of Religion case decisions are influenced to the greatest magnitude by whether or not the Supreme Court applies the Compelling Interest Test.
  It will be show that the facts of each case have very little influence on religious freedom Supreme Court case outcomes.
Literature Review

In 1983 Frank Way and Barbara Burt produced an extensive quantitative analysis of federal and state Free Exercise cases from 1947 to 1956 and 1970 to 1980, titled “Religious Marginality and the Free Exercise Clause.”  Way and Burt (1983) analyzed 450 federal and Supreme Court cases.  They concluded that the courts are likely to uphold Free Exercise claims made by minority religious groups such as Jehovah’s Witnesses and the Amish.
  Way and Burt found that members of minority religious groups won their cases 55 percent of the time, whereas mainline protestants and Catholics only won about 33 percent of their cases.  Further, Way and Burt found that if the groups claim involved employment rights and education, then the Court would find in favor of the religious group.  Way and Burt concluded that majority religious groups tend to lose their cases.  However, minority religious groups tend to bring education and employment cases to the Supreme Court.  Because the Court is more lenient in these fields, minority religious groups often win their cases (Way and Burt, 1983).


In his article, “U.S. Supreme Court Decision-Making and the Free Exercise Clause,” Joseph A. Ignagni (1993) applies a Probit model to Way’s and Burt’s data and to his own data.  Ignagni analyzes Supreme Court Free Exercise of Religion case outcomes from the Warren, Burger, and Rehnquist courts.  Continuing the assertions of Way and Burt, Ignagni hypothesizes that the outcome of Free Exercise cases before the Supreme Court can be accurately determine by the type of religion involved, marginal or not, and the type of case, employment rights and education.  Ignagni argues that constrained maximization and cognitive-cybernetic theory explain the behavior of Supreme Court justices.  The justices use cues, such as minority religion, or education case, to make consistent decisions.  The outcomes of Free Exercise cases, according to Ignagni, are best explained by the type of group involved in the case and the type of law in question.  These factors cue the justices to make consistent decisions (Ignagni, 1993).


Ignagni reports that his model correctly categorizes 82% of the 57 cases he analyzed.  With significance at the 0.01 level, Ignagni reports that 56.14% of the data is explained by his model.  Most of his coefficients are statistically significant at 5% or greater.
  Ignagni states that his employment and education variables have the greatest influence on the outcome.
  The signs of these variables are in the expected directions.  Employment and education have positive signs.  Ignagni concludes that his model provides support for his hypothesis that given certain cues, the justices are predisposed to make relatively consistent decisions in the field of Free Exercise jurisprudence.

Part I:  Qualitative Analysis

Qualitative Theoretical Section


Four hypotheses will be tested.  Previous literature argues that the Supreme Court more often finds in favor of marginal religious groups than mainline protestants, Jews, and Catholics in these types of cases (Demerath et al, 1969; Kelley, 1972; Way and Burt, 1983; Ignagni, 1993).  Justice Scalia writes in his majority decision in Employment Division v. Smith (1990) that cases such as Wisconsin v. Yoder (1972), which involved Amish litigants, were heavily influenced by respect for the members of that religion.  Hypothesis One is that the presence of the marginal religion cue causes justices to find in favor of the religious litigant.  Further, the existing literature holds that cases involving employment rights and educational institutions more often than not have positive outcomes for religious individuals (Way and Burt, 1983; Ignagni, 1993).  Hypothesis Two is that the occurrence of the employment cue causes justices to find in favor of a religious right.  Hypothesis Three is that the education cue, either an educational institution or a student, causes a win for religious Free Exercise.  Each of the first three hypotheses rely on constrained maximization and cognitive-cybernetic cueing theory.
  Each of the three prior hypotheses implies that cues alone cause case outcomes.  Causal process testing will show that each of these theories fail hoop-tests.


In explaining the independent variable, which this paper is introducing, it is important to note that the constitutional ban on limiting the free exercise of religion is not an absolute ban.  The free exercise of religion is not an absolute right.  The government may pass laws or act in certain ways that have the effect, though not the intent, of inhibiting the free exercise of religion.  This, however, must be within the due process of law.  


When a Free Exercise claim reaches the Supreme Court the Justices consistently ask one of two questions.  One question is, does the government have a “compelling interest” in passing the law?  Framing the question in this way requires the government to prove it has the right to pass the law.
  Alternatively, the Court may asks if the religious group deserves an “exemption” from a broadly applicable act of government?  Framing the question in this way requires the religious group to prove it has the right to an exemption from an otherwise valid act of government.  The Court has not always asked one question over the other in any type of case or in any period of the Court over the last 60 years.  The Supreme Court does not have a stated method for applying one question over another.  In fact, majority decisions rarely argue that one question should be applied over the other.  The Court simply applies one or the other question.  I hypothesize that the use of the Compelling Interest Test in the majority decision is the most important variable in explaining Free Exercise of Religion case outcomes. 

	Table 1: Qualitative Hypotheses

	Hypothesis 1
	The marginal religion cue causes justices to find in favor of the religious litigant.

	Hypothesis 2
	The employment cue causes justices to find in favor of a religious right.

	Hypothesis 3
	The education cue causes a win for religious Free Exercise litigants.

	Hypothesis 4
	The Compelling Interest Test determines Free Exercise of Religion case outcomes.  


Methodology & Data Collection


Methodologically, this qualitative section will employ Causal Process Tracing to test each of the above hypotheses.  Bennett writes that Causal Process Tracing “involves the examination of ‘diagnostic’ pieces of evidence within a case that contribute to supporting or overturning alternative explanatory hypotheses” (Bennett, 208).  This method of analysis is concerned with the sequences and mechanisms of causal processes.  This mode of analysis is “analogous to a doctor trying to diagnose an illness by taking in the details of a patient’s case history and symptoms and applying diagnostic tests that can, for example, distinguish between a viral and a bacterial infection” (Bennett, 208).  Causal Process Tracing provides “inferential leverage” in determining both the direction of causation and the mechanism of causation.  


Causal Process Tracing will be employed for each of the four hypotheses and then used to draw conclusions about why some individuals win Free Exercise of Religion cases when others lose.  There is no question about the direction of causation in Supreme Court cases.  It will not be argued that losing a Supreme Court case caused the litigant to become a member of a marginal religion, before the case began.  That, of course, is easily disproved.  It is, however, the contention of this paper that mental cues—marginal religion, employment, and education—are not causing religious litigants to win cases.  There is another explanatory variable that Ignagni and others have missed.  Causal Process Tracing is the appropriate method for systematically disproving the mental cue theory because it allows for the careful analysis of causal processes that quantitative analyses have missed.  Further, Causal Process Tracing will also establish that cases that use the Compelling Interest Test are likely to result in favor of religious litigants.


The application of this method to Supreme Court decision-making has some limitations.  However, these limitations are endemic in all studies of Supreme Court jurisprudence.  Each case, from the Supreme Court, to district courts, to small claims court, is unique.  The facts of each case occur only once.  Further, the decision makers are regularly changing.  The membership of the Court changes as members move off of the bench.  Finally, court cases are made up of many different contributing pieces of evidence that overlap different types of cases.  It can be challenging to find a case where one can isolate one variable in the analysis.  Freedom of religion often involves other rights, such as free speech and free press.  Yet, these factors are exactly why Causal Process Tracing is the appropriate method of analysis for these hypotheses.  Causal Process Tracing allows for the fine grained analysis of four Supreme Court cases in the attempt to understand how these cases are decided.


Finally, it is important to mention how data for each variable, or the symptoms of an ill patient, to continue the medical metaphor, will be collected and why each court case was chosen.  Causal Process Tracing involved the collection of Causal Process Observations (CPOs) and the testing of these CPOs against rival hypotheses given four standard empirical tests.  Each case will be briefly but thoroughly explicated in order to present the significant details.  CPOs will be collected and then tested with the empirical tests.  Each of the four Supreme Court cases have been chosen because of the variables present and because of the outcome.  Further, each of Ignagni’s variables is present in a “most-likely” case.  These are cases are ideal for Ignagni’s hypotheses but show that even under most-likely circumstances, Ignagni fails to identify a significant variable in determining case outcomes.  The final case is a “least-likely” case.  If the variable, which this paper is introducing, were to fail in any case it would fail in the case that will be investigated.  
Causal Process Tracing

Hypothesis 1: Marginal Religion Cue

Watchtower Bible and Tract Society v. Stratton (2002)


The Village of Stratton, Ohio, promulgated an ordinance that required groups to obtain a permit before “going in and upon” residential property in the promotion of any “cause” (Watchtower, 2002).  Groups would have to fill out paperwork in the mayor’s office and receive a permit to go door-to-door.  Going door-to-door without a permit was made a misdemeanor offense.  Members of a Jehovah’s Witness congregation, supported by the Watchtower Bible and Tract Society, brought action against the Village.  They argued that the ordinance violated their First Amendment right to the free exercise of their religion, among other rights.


Delivering the majority decision of the Court, Justice Stevens noted that the Court has invalidated cases that restrict door-to-door canvassing.  Stevens writes, “It is more than historical accident that most of these cases involved First Amendment challenges brought by Jehovah's Witnesses, because door-to-door canvassing is mandated by their religion” (Watchtower, 2002).  Historically, these cases have emphasized the value of free speech and free religious exercise while balancing “the interests a town may have in some form of regulation, particularly when the solicitation of money is involved” (Watchtower, 2002).  The majority decision determines that upon balancing the generally applicable law against the rights of the Jehovah’s Witnesses, it is clear that the town has unconstitutionally infringed upon the rights of the religious group.  Stevens writes, “Even if the issuance of permits by the mayor's office is a ministerial task that is performed promptly and at no cost to the applicant, a law requiring a permit to engage in such speech constitutes a dramatic departure from our national heritage and constitutional tradition” (Watchtower, 2002).  The Supreme Court finds in favor of the religious litigants.


Hypothesis One is that the marginal religion cue causes justices to find in favor of religious litigants.  Watchtower Bible and Tract Society v . Stratton has a marginal religion cue.  Justice Stevens notes that the litigants are members of a Jehovah’s Witness congregation and the Court has a long history of finding in favor of these groups in this situation.  The first CPO is Stevens’ statement that the Court has a history of finding in favor of Jehovah’s Witnesses.  This is neither necessary or sufficient to establish causation.  Justice Stevens is stating that there is a long precedential history to these cases. This increases the plausibility of Hypothesis One, but this is not sufficient evidence to show that this is why the Court made its decision.  Hypothesis One passes a straw-in-the-wind test.  


The collection of further CPOs causes the hypotheses one to fail a hoop test.  The Court notes that the rights of this group must be balanced against the regulatory needs of the Village.  The Village fails the Court’s balancing test.  It is on this fact that the case is decided.  The presence of a marginal religion cue is not the deciding factor in the outcome of the case.  The use of the Compelling Interest Test in an important mechanism in determining the outcome.  It is not the cue alone which determines the outcome.  Hypothesis One does not identify the Compelling Interest Test causal mechanism.  Hypothesis One fails a hoop test because the use of the Compelling Interest Test, not just a marginal religion cue, is a mechanism which leads the justices to find in favor of religious litigants.  Even in this “most-likely” case, Hypothesis One fails.
Hypothesis 2: Employment Cue

Frazee v. Illinois Department of Employment Security (1989)


The Illinois Unemployment Insurance Act requires individuals to apply for available, suitable work when directed and to accept suitable work when it is offered.  Individuals who fail to comply with the Act will lose state unemployment benefits.  William Frazee applied for a retail position but refused to take the job because it would require him to work on Sundays.  Frazee noted that as a Christian he could not work on “the Lord’s day” (Frazee, 1989).  The state declined to grand Frazee unemployment benefits because the refusal to work was “based solely on an individual's personal belief” . . . which “is personal and noncompelling and does not render the work unsuitable” (Frazee, 1989).  Frazee did not claim to adhere to a specific religious sect which prohibited Sunday work.  He simply stated that as a Christian he would not work on Sundays.


Delivering the majority decision of the Court, Justice White noted that the Court had heard several employment cases involving the free exercise of religion over the years.  In each of these cases the “the appellant was ‘forced to choose between fidelity to religious belief and . . . employment,’ and we found ‘the forfeiture of unemployment benefits for choosing the former over the latter brings unlawful coercion to bear on the employee's choice’” (Frazee, 1989).  In each case the Court concluded that the denial of unemployment benefits was in violation of the Free Exercise Clause (Frazee, 1989).  White concludes that the state has no justification in denying benefits.  White writes, “there may exist state interests sufficiently compelling to override a legitimate claim to the free exercise of religion,” however, “No such interest has been presented here” (Frazee, 1989).  The Court found in favor of the religious individual.


Hypothesis Two states that the employment cue leads justices to find in favor of a religious right.  Frazee v. Illinois Department of Employment Security has an employment cue.  Justice White notes that this is an employment case involving a Free Exercise Clause question.  The Court acknowledges that they have a long history of finding in favor of religious litigants in these cases.  The first CPO for Hypothesis Two is White’s argument that the Court has a history of finding in favor of religious individuals who are forced to chose between employment and beliefs.  While this is evidence that the Court makes consistent employment decisions when religion is involved, it is neither necessary or sufficient to prove Hypothesis Two.  It is not clear that a cue alone acted to determine the outcome of the case.  This passes a straw-in-the-wind test.  This increases the plausibility of Hypothesis Two, but does not disprove other causal mechanisms.


Hypothesis Two does not pass a hoop test.  White argues that while on balance, there may be a legitimate need for a state to limit these types of employment claims, Illinois fails to prove such a claim.  Illinois is assigned the burden of proof and it does not pass the Compelling Interest Test.  The state loses its case because “No such interest has been presented here” (Frazee, 1989).  Hypothesis Two fails a hoop test because the use of the Compelling Interest Test, not an employment cue alone, causes the justices to find in favor of a religious right.  Even in this “most-likely” case, Hypothesis Two fails.

Hypothesis 3: Education Cue

Rosenberger v. Rector and Visitors of the University of Virginia (1995)


The University of Virginia (UVA) collects student activities fees to financially support student organizations including student news papers, opinion publications, entertainment media, and academic communications, through the Student Activities Fund.  Wide Awake Productions (WAP) is a student publication at the UVA.  WAP is a religious publication and as such is banned by school regulation from receiving student funds.  WAP filed suite against UVA alleging the school’s policy violated the students’ rights.

Justice Kennedy delivered the opinion of the Court.  Kennedy wrote that “The most recent and most apposite case in this area is Lamb's Chapel v. Center Moriches Union Free School Dist., in which the Court held that permitting school property to be used for the presentation of all views on an issue except those dealing with it from a religious standpoint” constituted a violation of the religious litigant’s rights.  Kennedy continues, “The viewpoint discrimination inherent in the University's regulation required public officials to scan and interpret student publications to discern their underlying philosophic assumptions respecting religious theory and belief” (Rosemberger, 1995).  Finally, the school’s desire to avoid an Establishment Clause violation by denying student funds to religious organizations does not outweigh the right to free speech or free religious exercise.  The Court finds in favor of the religious litigants.


Hypothesis Three states that an education cue causes a win for religious Free Exercise litigants.  Rosenberger v. Rector and Visitors of the University of Virginia (1995) contains an education cue.  Justice Kennedy notes that the litigants are students at UVA and members of a religious publication.  The first CPO is Kennedy’s statement that the recent Lamb's Chapel case also constituted a violation of the religious litigant’s rights.  Two cases hardly constitutes a trend, however this is evidence that education cues might induce justices to find in favor of religious litigants.  This is neither necessary or sufficient to establish causation.  It has not been established that the education cue acted to induce a decision.  Further, it is by no means clear that the cue alone determined the outcome of the case.  Hypothesis Three passes a straw-in-the-wind test, but this is not sufficient evidence to show that this is why the Court made its decision.


The Court concludes that the University of Virginia, in prohibiting the flow of student funds to religious student organizations, violates the rights of the students.  The students are not required to prove they have a right to an exemption from the University’s policies.  The University fails to prove it has a legitimate end in limiting the activities of the students.  The University fails the balancing test and so the religious litigants win.  Hypothesis Three fails a hoop test because the application of the principles of the Compelling Interest Test, not an education cue alone, causes the justices to find in favor of religious litigants.  Even in this “most-likely” case, Hypothesis Three fails.

Hypothesis 4: Compelling Interest Test

Larson v. Valente (1982)


Minnesota’s Charitable Solicitations Act was designed to protect donors and recipients from fraudulent practices in solicitation of donations for supposedly charitable purposes.  Groups subject to the act must register with the Minnesota Department of Commerce and disclose their total receipts and income, their management costs, fundraising, and other expenditures.  All religious organizations were exempted from the requirements of the original act.  In 1978 the act was amended to include a fifty percent rule.  Religious organizations that receive more than fifty percent of their funds through the solicitation of non-members were no longer exempt from the Act.  Members of the Holy Spirit Association for the Unification of World Christianity, the Unification Church, were now required to register and disclose the Church’s expenses.  This group brought a case against the State claiming the amended act violated their right to the free exercise of their religion.


Justice Brennan delivers the opinion of the Court.  Brennan writes, “The fifty per cent rule . . . clearly grants denominational preferences of the sort consistently and firmly deprecated in our precedents.  Consequently, that rule must be invalidated unless it is justified by a compelling governmental interest . . . and unless it is closely fitted to further that interest” (Larson, 1982).  The Charitable Solicitations Act limits free religious exercise.  This is permissible as long as the government proves there is a compelling governmental interest in doing so, and that that the law has been narrowly written to further that interest.  The justice continues.  Brennen states, “we acknowledge, that the State of Minnesota has a significant interest in protecting its citizens from abusive practices in the solicitation of funds for charity, and that this interest retains importance when the solicitation is conducted by a religious organization” (Larson, 1982).  The state does have a compelling governmental interest in the regulation of charitable solicitors.  


The State of Minnesota must also satisfy the second aspect of the Compelling Interest Test.  This requires that the Act of government be narrowly drawn to further that interest.  The Act fails this aspect of the Test.  The Court rejects that there is any special distinction between religious organizations which receive most of their funds from members, and those which do not.  The fifty percent rule is arbitrary and too broad in its application.  The majority decision writes, “We accordingly conclude that appellants have failed to demonstrate that the fifty per cent rule . . . is ‘closely fitted’ to further a ‘compelling governmental interest . . . and that the provision therefore violates the Establishment Clause” (Larson, 1982).  The Unification Church was relieved from the Act, and the fifty percent rule was overturned.  


This case is a “least-likely” case for constrained maximization and cognitive-cybernetic theory, or “cue theory,” and, in fact, this whole Causal Process Tracing endeavor can be seen as a “least-likely” case.  Ignagni uses a Probit analysis to show that the outcome of Free Exercise cases before the Supreme Court can be determine by the type of religion involved, marginal or not, and the type of case, employment rights and education.  Through Causal Process Tracing, it has been shown in each case that the Compelling Interest Test, not the presence of cues, determined the outcome of cases.  Ignagni is able to show statistical significance in his three cue variables, but he is not able to identify the missing causal mechanism.  The Compelling Interest Test causes justices to make consistent decisions.


Further, Larson v. Valente (1982) contains none of Ignagni’s cues.  Ignagni (1993) Way and Burt (1983), and even Justice Scalia, to some degree, argue that the presence of certain variable cause Supreme Court justices to consistently find in favor of religious litigants.  Larson v. Valente (1982) does not contain any of those variables.  The Unification Church is not considered by the literature to be a marginal religion.  The case does not involve employment rights, and educational institution, or students.  Constrained maximization and cognitive-cybernetic theory would inaccurately predict a loss in this case.  None of the necessary variables are present to cue the Court to find in favor of a religious right.  However, the justices agree that such a right exists.  Without the aid of any cue—marginal religion, employment, or education—the Supreme Court finds in favor of the religious litigants.


The Supreme Court makes this decision because it applies what has been a missing causal mechanism, the Compelling Interest Test.  This Test is the most significant explanatory variable in understanding how the Court conducts Free Exercise of Religion decision-making.  Hypothesis Four, in Larson v. Valente (1982), passes a smoking gun test.  The Compelling Interest Test has been involved in every religious litigant victory explicated.  Hypothesis Four states that the Compelling Interest Test determines Free Exercise of Religion case outcomes.  It was necessary to show that the Compelling Interest Test establishes causation.  In Larson v. Valente (1982) the use of the Compelling Interest Test leads to a Free Exercise win.  In this case, the Test, and no other variables, leads to the hypothesized outcome.  The presence of the Test in these cases is sufficient to establish causation.  However, do we have enough evidence to eliminate rival hypotheses?


David Collier argues that the method of residues allows researchers to pass a doubly decisive test (Collier, 7).  Quoting Sherlock Holmes, in part, Collier writes “‘when you have eliminated the impossible, whatever remains, however improbable, must be the truth.’  For this further test to work, the researcher must successfully identify all rival hypotheses” and use hoop tests to eliminate them (Collier, 7).  Hypotheses One through Three have been eliminated through hoop tests.  There is not sufficient evidence to show that cues alone cause Supreme Court Justices to make consistent Free Exercise of Religion decisions.  The fourth case show that even when the cues are absent, the Compelling Interest Test causes justices to find in favor of religious litigants.  All rival hypotheses have been eliminated and the hypothesis that remains “must be the truth.”  Is there sufficient evidence to pass a doubly decisive test?  As all rival hypotheses have been eliminated, it can be said that there is necessary and sufficient evidence to prove that the Compelling Interest Test determines Free Exercise of Religion case outcomes.
 


This paper is so bold as to claim that the Compelling Interest Test, alone, causes the United States Supreme Court to consistently find in favor of religious litigants.  The application of the method of Causal Process Tracing has identified the causal mechanism involved in determining case outcomes.  The Compelling Interest Test, and not mental cues, cause Supreme Court Justices to identify a First Amendment religious right.  When the burden of proof is assigned to the government, religious litigants win.  The quantitative analysis that follows brings even more evidence to support these findings.

Part II:  Quantitative Analysis

Specification of the Quantitative Model


This paper postulates that the rulings of the Supreme Court in Free Exercise of Religion cases are not determined by the facts of each individual case alone, as is argued in the analyses of Way and Burt (1983), and Ignagni (1993).  I hypothesize that, holding all else constant, the use of the Compelling Interest Test increases the probability of the Supreme Court finding in favor of religious individuals.  In the quantitative analysis that follows, the dependent variable is whether or not the Supreme Court finds in favor of the religious individual.  The dependent variable of RELIGION UPHELD has been coded in a dichotomous manner of 1 when the Free Exercise claim of the religious individual was upheld by the Court and 0 when the claim was denied by the Court.  A dichotomous dependent variable is appropriate because it is a common practice in this type of research and it best represents the outcome of each case.  Further, the data analyzed is cross-sectional.  Given the type of data there will not be a problem with heteroscedasticity or serial correlation.  Table 3, later in this paper, shows that there is not perfect correlation between any of the variables.


Once again, when a Free Exercise claim reaches the Supreme Court the Justices consistently ask one of two questions.  One question is, does the government have a “compelling interest” in passing the law?  Framing the question in this way requires the government to prove it has the right to pass the law.  The presence of this question in a majority decision has been coded as 1 in the independent dummy variable COMPELLING INTEREST.  This variable is coded 0 when the Court asks if the religious group deserves an “exemption” from a broadly applicable act of government?  Framing the question in this way requires the religious group to prove it has the right to an exemption from an otherwise valid act of government.  The Court has not always asked one question over the other in any type of case or in any period of the Court over the last 60 years.  The Supreme Court does not have a stated method for applying one question over another.  In fact, majority decisions rarely argue that one question should be applied over the other.  The Court simply applies one or the other question.  I hypothesize that this variable has a significant effect on the outcome of these cases.


In keeping with previous literature, the next three independent variables account for the influence the facts of each case have on the outcomes of the cases.  Cases that involve groups such as Seventh Day Adventists, the Amish, and Jehovah's Witnesses have been coded as 1 in the dummy variable MINORITY and 0 when minority religious groups are not involved.
  The existing literature holds that cases involving employment rights and educational institutions more often than not have positive outcomes for religious individuals (Way and Burt, 1983; Ignagni, 1993).  EMPLOYMENT and EDUCATION have been coded with a 1 or a 0 to reflect their presence or absence in a case.  The Dummy Variable Trap will be avoided because these dummy variables are not all encompassing categories.  


Further, a second model will be generated that includes all of the variables of the before mentioned model but also includes the dummy variable SMITH.  All cases leading up to Employment Division v. Smith (1990) have been coded as 0.  All cases from Smith on have been coded as 1.  Soon after Smith was decided Scholars argued that Smith would usher in an era in which Free Exercise of Religion claims would rarely be upheld by the Supreme Court (McConnell, 1990; Gordon, 1991).  Following Smith, Congress and most of the States passed laws requiring the use of the Compelling Interest Test in state and federal courts.
  Though the Supreme Court overturned portions of the first of those federal laws, the majority of the laws remain in effect.
  I hypothesize that these laws have made it more likely religious individuals will win Free Exercise of Religion cases in the Supreme Court.

Sign Hypotheses


Table 2 represents the sign hypotheses for these models. 
	Table 2    Sign Hypothesis for Independent Variables, Free Exercise of Religion Outcomes

	
	COMPELLING_INT
	MINORITY
	EMPLOYMENT
	EDUCATION
	SMITH

	Literature
	This paper.
	Way and Burt, 1983; Ignagni, 1993.
	Way and Burt, 1983; Ignagni, 1993.
	Way and Burt, 1983; Ignagni, 1993.
	McConnell, 1990; Gordon, 1991.  Both hypothesize a negative relationship.

	Sign Hypothesis
	This variable represents when the burden of proof has been placed on the government.  I hypothesize this will result in a positive sign for this variable.
	The literature contends that minorities tend to win these cases more often than majority religions do.  This will have a positive sign.
	The Court has held that unemployment compensation cases should account for one’s religious beliefs.  This is likely a positive sign.
	The Court rules with deference to parents and those seeking education.  The literature supports a positive sign hypothesis for this variable.
	I hypothesize that recent laws have made it more likely religious individuals will win these cases.  I expect a positive sign.


Data to be Analyzed


The data for this analysis comes from 37 Supreme Court decisions.  A search on LexisNexis for Supreme Court and Free Exercise resulted in more than 50 cases.
    The most recent 37 Free Exercise of Religion cases were used.
  Each case was read and coded with the appropriate dummy variable when it was present.  If the religious individual won their case before the Supreme Court the dependent variable RELIGION UPHELD was coded with a 1.  When the religious individual lost their case the variable was coded with a 0.  There are no instances in these 37 cases of an individual winning part, but not all of their case.  


The independent variables were coded for the presence or absence of a minority religion, an employment case, and an educational institution or student.  MINORITY was coded with a 1 when the individual was reported to be a member of a religion that was not mainline Protestant, Catholic, or Jewish.  The MINORITY variable often represented Seventh Day Adventists, Amish, and Jehovah's Witnesses.  EMPLOYMENT and EDUCATION have been coded with a 1 or a 0 to reflect their presence or absence in a case.  SMITH has been coded with a 0 for each case prior to the 1990 Employment Division v. Smith case and a 1 for Smith and each case following it.  As Table 3 shows, there is not perfect correlation between any of the variables.  Further, none of the variables are in all-encompassing categories.  The Dummy Variable Trap has been avoided.  

	Table 3    Correlation Matrix Free Exercise of Religion Variables

	
	RELI_ UPHELD
	COMPEL LING_INT
	MINORITY
	EMPLOY MENT
	EDUCATION
	SMITH

	RELI_UPHELD
	1.0000
	
	
	
	
	

	COMPELLING_INT
	0.7825*
	1.0000
	
	
	
	

	MINORITY
	0.1224
	0.1030
	1.0000
	
	
	

	EMPLOYMENT
	0.2937
	0.2412
	0.1173
	1.0000
	
	

	EDUCATION
	0.0427
	0.1012
	-0.1662
	-0.0240
	1.0000
	

	SMITH
	0.1093
	-0.0832
	0.1734
	-0.0613
	0.3143
	1.0000

	
	*Represents correlation at the 95% confidence level.



The frequency of each variable is shown in Table 4.  Though all of the cases in the data set are Free Exercise of Religion cases, more than half of the cases do not adhere to the Compelling Interest Test.  Further, 14 out of 24 of the cases from Sherbert (1963) until Smith (1990) do not use the Compelling Interest Test.

	Table 4  Frequency Table for Each Variable

	
	Data
	Frequency

	Religion Claim Upheld
	No (0)
	20

	
	Yes (1)
	17

	Compelling Interest Used
	No (0)
	22

	
	Yes (1)
	15

	Minority Religion
	No (0)
	22

	
	Yes (1)
	15

	Employment Involved 
	No (0)
	27

	
	Yes (1)
	10

	Education Involved
	No (0)
	29

	
	Yes (1)
	8

	Smith or Later
	No (0)
	28

	
	Yes (1)
	9


Presentation of the Probit Results



The results are exciting.  Table 5 represents that there were three unexpected signs.  In the first model the Probit analysis resulted in a negative sign for EDUCATION.  There is a negative relationship between cases involving education and a religious claim being upheld in the Supreme Court.  All of the remaining variables had the expected positive sign in that model.  Further, the second model, which included SMITH, had unexpected negative signs for both EDUCATION and MINORITY.  A negative sign for MINORITY in this model may lead to the conclusion that, holding all else constant, in the period following Smith, minorities have become less likely to win Free Exercise of Religion cases than before Smith.
 Further, SMITH has been shown to have a positive sign.  This is in keeping with the earlier stated hypothesis that religious individuals in the era of Smith would actually be more likely to win Free Exercise of Religion cases because of new federal and state laws requiring the use of the Compelling Interest Test.  The remaining variables in this model have the hypothesized signs.  

	Table 5    Signs of Coefficients

	
	Hypothesized Signs
	Model 1
	Model 2    (With SMITH)

	COMPELLING_INT
	Positive
	Positive
	Positive

	MINORITY
	Positive
	Positive
	Negative

	EMPLOYMENT
	Positive
	Positive
	Positive

	EDUCATION
	Positive
	Negative
	Negative

	SMITH
	Positive
	
	Positive



Table 6 shows the results of the Probit models and implied slopes using marginal effects.  Both models have high chi-squared statistics.  Model 1 has four degrees of freedom and a chi-squared statistic of 27.92.  This is well above 9.48773 at the 5% level.  Model 2 has 5 degrees of freedom and a high chi-squared statistic of 31.09.  This is above 11.0705 at the 5% level.  Both equations are statistically significant.


Individually, the only statistically significant coefficient at the 5% level is COMPELLING INTEREST.  SMITH is individually statistically significant at the 10% level.  This is a highly informative result.  My hypothesis has been that, holding all else constant, the COMPELLING INTEREST variable would have the largest impact on Free Exercise of Religion case outcomes.  According to this Probit output, COMPELLING INTEREST is the only statistically significant independent variable at the 5% level.  Further, at the 10% level SMITH is statistically significant.  Not only do MINORITY, EMPLOYMENT, and EDUCATION not have a sizable influence on the probability of case outcomes, but they are not even individually statistically significant variables.

	Table 6 Models with Religion Upheld as the Dependent Variable

	 
	Model 1 (without Smith)
	 
	Model 2 (with SMITH)

	 
	Coefficient
	Implied Slope
	 
	Coefficient
	Implied Slope

	Compelling Interest
	2.73***
	0.8095576
	 
	3.24***
	0.88

	 
	(3.75)
	 
	 
	(3.61)
	 

	Minority Religion
	0.22
	0.0858952
	 
	-0.19
	-0.08

	
	(0.34)
	 
	 
	(-0.27)
	 

	Employment
	0.85
	0.3198301
	 
	0.58
	0.22

	 
	(1.14)
	 
	 
	(0.76)
	 

	Education
	-0.39
	-0.1548537
	 
	-0.89
	-0.33

	 
	(-0.53)
	 
	 
	(-1.10)
	 

	Smith
	 
	 
	 
	1.39†
	0.49

	 
	 
	 
	 
	(1.66)
	 

	Constant
	-1.30
	 
	 
	-1.53
	 

	Log likelihood
	-11.57
	 
	 
	-9.98
	 

	Chi-square statistic
	LR Chi2(4) =27.92
	 
	 
	LR Chi2(5) =31.09
	 

	Correctly predicted
	89.19%
	 
	 
	86.49%
	 

	Correctly predicted (#)
	33 of 37
	 
	 
	32 of 37
	 

	Numbers in parenthesis are Z scores.  †p≈0.1, **p<0.05, ***p<0.01 



COMPELLING INTEREST and SMITH have large effects on the probability of Free Exercise case outcomes.  Holding all else constant, the presence of the Compelling Interest Test in the majority decision of a Free Exercise of Religion case increases the odds of a religious individual winning the case by 80.96% in Model 1 and 87.74% in Model 2.  It is much more likely that a religious individual will win a Free Exercise case when the Supreme Court uses the Compelling Interest Test.  Further, all else held constant, cases from Smith on have been 48.54% more likely to result in a favorable outcome for religious litigants.
  This is probably the result of new federal and state laws which require that laws only burden religious individuals when there is a compelling government interest at hand.  Each of the remaining coefficients have smaller effects on case outcomes and none of them are statistically significant.


Both models do very good jobs of correctly predicting case outcomes.  Model 1 correctly predicts 89.19% of the cases in the sample.
  Model 1correctly predicts 33 out of 37 cases.  Model 2 correctly predicts 86.49% of the cases in the sample.
  This model predicts 32 out of 37 cases correctly.  Model 1 has a pseudo R-squared of 0.5469 and Model 2 has a pseudo R-squared of 0.6089.  Model 2 does a slightly better job of explaining variation in the data.  Both models have greater predictive accuracy than Ignagni’s lengthy 11 variable Probit model.  Ignagni reports that his model correctly categorizes 82% of the 57 cases he analyzed.  Here, Models 1 and 2 correctly predict 89.19% and 86.49% of the data with far fewer variables than Ignagni.  


When the likelihood-ratio test is performed on the restricted model of RELIGION UPHELD and COMPELLING INTEREST, against unrestricted Model 2, each of the remaining variables are not collectively statistically significant.  Table 7 shows that at the 5% level we reject that MINORITY, EMPLOYMENT, EDUCATION, and SMITH improve Model 2.  The addition of SMITH to the restricted model of RELIGION UPHELD and COMPELLING INTEREST is statistically significant at the 10% level using the likelihood-ratio test, as is seen in Table 8.

	Table 7    Likelihood-ratio test of RELIGION UPHELD and COMPELLING INTEREST against Unrestricted Model 2

	LR chi2(4) = 4.91

	Prob > chi2 = 0.2967


	Table 8    Likelihood-ratio test of RELIGION UPHELD, COMPELLING INTEREST, and SMITH against Unrestricted Model 2

	LR chi2(1) = 2.83

	Prob > chi2 = 0.0923



As MINORITY, EMPLOYMENT, and EDUCATION have no individual statistical significance and they do not contribute to the model either theoretically or through the likelihood-ratio test, they are be removed from the final model.  Though SMITH is not statistically significant at the 5% level it does have great theoretical value.  SMITH is individually statistically significant at the 10% and it is theoretically significant.  I choose to keep SMITH in the final model.  A side by side comparison of each of the three models is in Table 9.


With two degrees of freedom, this final model has a high chi-squared statistic of 29.01, which is well above 5.99147 at the 5% level.  The equation is statistically significant.  Each of the coefficients is individually statistically significant.  COMPELLING INTEREST is individually statistically significant at above the 1% level and SMITH at about the 10% level.
  The signs are as expected for each variable.  The pseudo R-squared is 0.5683.  56.83% of variation in the data is explained by this model.  Holding all else constant, the presence of the Compelling Interest Test increases the odds of a favorable outcome for religious individuals by 85.09%.  Further, cases since Smith (1990) are 41.92% more likely to have decisions in favor of religious litigants.  This model correctly predicts 89.19% of the cases, which is equal to the more accurate of the previous two models and quite a bit better than Ignagni’s model.  The constant is -1.546189.

	Table 9  Comparison of All Three Models with Religion Upheld as the Dependent Variable

	 
	Final Model
	 
	Model 1 (without Smith)
	 
	Model 2 (with SMITH)

	 
	Coefficient
	Implied Slope
	 
	Coefficient
	Implied Slope
	 
	Coefficient
	Implied Slope

	Compelling Interest
	2.94***
	0.85
	 
	2.73***
	0.81
	 
	3.24***
	0.88

	 
	(4.21)
	 
	 
	(3.75)
	 
	 
	(3.61)
	 

	Minority Religion
	 
	 
	 
	0.22
	0.09
	 
	-0.19
	-0.08

	
	 
	 
	 
	(0.34)
	 
	 
	(-0.27)
	 

	Employment
	 
	 
	 
	0.85
	0.32
	 
	0.58
	0.22

	 
	 
	 
	 
	(1.14)
	 
	 
	(0.76)
	 

	Education
	 
	 
	 
	-0.39
	-0.15
	 
	-0.89
	-0.33

	 
	 
	 
	 
	(-0.53)
	 
	 
	(-1.10)
	 

	Smith
	1.13†
	0.42
	 
	 
	 
	 
	1.39†
	0.49

	 
	-1.61
	 
	 
	 
	 
	 
	(1.66)
	 

	Constant
	-1.55
	 
	 
	-1.30
	 
	 
	-1.53
	 

	Log likelihood
	-11.02
	 
	 
	-11.57
	 
	 
	-9.98
	 

	Chi-square statistic
	LR Chi2(2) =29.01
	 
	 
	LR Chi2(4) =27.92
	 
	 
	LR Chi2(5) =31.09
	 

	Correctly predicted
	89.19%
	 
	 
	89.19%
	 
	 
	86.49%
	 

	Correctly predicted (#)
	33 of 37
	 
	 
	33 of 37
	 
	 
	32 of 37
	 

	 
	Numbers in parenthesis are Z scores.  †p≈0.1, **p<0.05, ***p<0.01 


Part III:  Conclusion

There are some highly compelling aspects of this analysis.  The application of the method of Causal Process Tracing has identified the causal mechanism involved in determining case outcomes.  The Compelling Interest Test, and not mental cues, causes Supreme Court Justices to identify a First Amendment religious right.  When the burden of proof is assigned to the government, religious litigants win.  Further, with almost 90% accuracy the final regression model was able to predict Free Exercise of Religion case outcomes without even mentioning the traditional points of interest, or the facts of the cases.  No credence was given in the final model to who is involved in the case, evidentiary findings of the lower courts, historical analysis, or even the ideological makeup of the Court.  


Several conclusions can be drawn from this analysis.  First, the Court has not consistently applied the Compelling Interest Test.  Second, though the facts of each case do not seem to have any impact on the outcome of the case, the application of the Compelling Interest Test does.  When the Compelling Interest Test is used the probability of a favorable outcome for religious litigants increases by more than 85%.  Third, since Smith (1990) it has become more likely than before that Free Exercise cases will be successfully argued by religious individuals.  This is probably because Congress and the States have passed laws requiring the use of the Compelling Interest Test in many circumstances.
 


Finally, compelling interest is one facet of the much wider Supreme Court test of strict scrutiny.  Strict scrutiny applies to many aspects of the Constitution and is used to chart a middle way between expansive governmental powers and protected individual rights.  Moving forward, one must wonder why the Supreme Court has failed to apply its own constitutional standards?

References:

Bennett, Andrew, “Process Tracing and Causal Inference,” in Rethinking Social Inquiry.  Edited by Henry E. Brady and David Collier.  Lanham, Maryland: Rowman & Littlefield Publishers, Inc., 2010.
Boerne v. Flores, 521 U.S. 507 (1997).
Choper, Jesse H, Securing Religious Liberty: Principles for Judicial Interpretation of the Religion Clauses. Chicago: University of Chicago Press, 1995.

Collier, David, “Process Tracing: Introduction and Exercises,” in Rethinking Social Inquiry.  Edited by Henry E. Brady and David Collier.  Lanham, Maryland: Rowman & Littlefield Publishers, Inc., 2010.
Cookson, Catharine, Regulating Religion: The Courts and the Free Exercise Clause. New York: Oxford University Press, 2001.

Demerath, N.J. and Philip Hammond, Religion in Social Context: Tradition and Transition (New York: Random House, 1969).

Department of Justice. “Religious Freedom Restoration Act of 1993.” Last accessed May 4, 2012, http://www.justice.gov/jmd/ls/legislative_histories/pl103-141/pl103-141.html.

Department of Justice. “Religious Land Use and Institutionalized Persons Act.” Last accessed May 4, 2012, http://www.justice.gov/crt/about/spl/documents/rluipa.php. 

Employment Division v. Smith, 494 U.S. 872 (1990).

Epstein, Lee, et. al., “Ideological Drift Among Supreme Court Justices: Who, When, and How Important?” Northwestern University Law Review 101 (2007): 1483-1542.

Epstein, Lee, and Thomas G. Walker, Constitutional Law for a Changing America. Washington, D.C.: CQ Press, 2010.

Fisher, Louis, Religious Liberty in America: Political Safegards. Lawrence: University Press of Kansas, 2002.

Frazee v. Illinois Department of Employment Security, 489 U.S. 829 (1989)
Gordon, James D., III, “Free Exercise on the Mountaintop.” California Law Review 79 (1991): 91-116.

Ignagni, Joseph A. “U.S. Supreme Court Decision-Making and the Free Exercise Clause.” The Review of Politics 55 (1993): 511-529.

Kelley, Dean, Why Conservative Churches are Growing (New York: Harper & Row, 1972).

Kort, Fred. “Predicting Supreme Court Decisions Mathematically: A Quantitative Analysis of the Right to Counsel Cases.” American Political Science Review 51 (1957): 1-12.

Larson v. Valente, 456 U.S. 228 (1982)
McConnell, Michael W. “The Origins and Historical Understanding of Free Exercise of Religion.” Harvard Law Review 103 (1990): 1409-1517.

Rosenberger v. Rector and Visitors of the University of Virginia 515 U.S. 819 (1995)
Sherbert v. Verner, 374 U.S. 398 (1963).
Simon, Herbert, Models of Man (New York: John Wiley & Sone, 1957).

Steinbruner, John, The Cybernetic Theory of Decision (Princeton, NJ: Princeton University Press, 1974). 

Tushnet, Mark, “The Constitution of Religion,” Review of Politics 50 (1988): 628
Way, Frank and Barbara Burt. “Religious Marginality and the Free Exercise Clause.” American Political Science Review 77 (1983): 652.

Winsconsin v. Yoder, 406 U.S. 205 (1972).

Watchtower Bible and Tract Society v. Stratton, 536 U.S. 150 (2002).
� Free Exercise of Religion cases have been defined for this paper as follows.  The majority decision of the Supreme Court must agree that a Free Exercise of Religion question is involved in the case and the majority ruling must contain more than a brief statement that the right has not been violated.  


� Constitution of the United States of America, Amendment I.  This has been incorporated to the states through the 14th Amendment.


� Justice Brennan writes “It is basic that no showing merely of a rational relationship to some colorable state interest would suffice; in this highly sensitive constitutional area, ‘only the gravest abuses, endangering paramount interests, give occasion for permissible limitation,’ Thomas v. Collins” Sherbert v. Verner (1963).


� The Sherbert Test holds that the government should be assigned the burden of proof, proving there is a compelling state interest.  The Supreme Court has often not applied the Sherbert Test by placing the burden of proof on the religious individual.  This I call exemption because the Court states that the individual must prove he or she has a right to an exemption from an otherwise valid law.


� Way and Burt considered Jews, mainline protestants, and Catholics, to be religious majorities and religious groups outside of those traditions to be religious minorities.  See Way and Burt p. 654 for more.


� Ignagni includes a total of 11 independent variables.  All are statistically significant except General Government.  Though they are statistically significant, I do not include all of Ignagni’s variables in my model.  Several of Ignagni’s variables are not theoretically relevant to my model.  My argument, counter to the arguments of Ignagni and Way and Burt, is that though the details of the case may have some effect on the outcome of the case, the most powerful explanatory variable is the assigning of the burden of proof.  Put another way, whoever has to prove they have the right tends to lose.  Because of this I only include the most theoretically significant variables in my model.


� Ignagni reports that his “neutral” and “tax” variables also have large coefficients, however, these variables are suspect.  The neutral variable is coded 1 when the act was neutral “along religious grounds” and 0 when the act was not religious neutral (Ignagni 1993).  However, Justice O’Connor writes, “Our free exercise cases have all concerned generally applicable laws” (Employment Division, Department of Human Resources of Oregon v. Smith (494 U.S. 872 1990).  The one exception to this was three years later in Church of Lukumi Babalu Aye v. City of Hialeah.  For this reason I have not included “neutral” in my analysis.  Further, very few cases involve taxes in any way.  This variable is not well represented in the data and not theoretically significant.


� As noted earlier, the Supreme Court is not bound to follow president.  While certain variables may cue consistent decisions, a history of precedent does not constrain the Court.


� It is noteworthy that the case may not specifically cite the Compelling Interest Test but it does often apply the test.  The Compelling Interest Test is used any time the court asks if a law is unacceptable infringing upon the right to the practice of religion and if it is the least restrictive means possible is employed.


� I say this with increased confidence as a Probit analysis that includes a Compelling Interest Variable causes variables for each of Ignagni’s cues to lose statistical significance, as will be show below.  Further, a Likelihood-ration test determined that Ignagni’s cues have no predictive significance.  


� Though labeling a group a minority is somewhat subjective, it is a regular practice in the field, Demerath et. al. (1969), Kelley (1972), Way and Burt (1983), Ignagni, (1993).  It is noteworthy that Jewish litigants are not considered by the literature to be minorities, and so have been coded at 0.


� These are the Religious Freedom Restoration Act of 1993 (from justice.gov), the Religious Land Use and Institutionalized Persons Act of 2000 (from justice.gov) and many State Religious Freedom Restoration Acts.


� The Supreme Court further overturned the portion of the law that required the Supreme Court use the Compelling Interest Test in all Free Exercise of Religion cases.  The Court upheld that the Compelling Interest Test may, however, be applied to legislative bodies that adopt it.  These laws limit what Congress and the States may do, but they do not limit what the courts may do, according to City of Boerne v. Flores (1997).


� This search was conducted on April 19, and was as follows LexisNexis>US Legal>Federal and State Cases>Jurisdiction: U.S. Supreme Court>Search For: Free Exercise.  


� A random sample was not used because there were not many more than 37 actual Free Exercise of Religion cases in the results.  Some of the results were not Free Exercise of Religion cases.


� As will be noted later, this variable is not statistically significant and so it may not be appropriate to draw a strong conclusion from the data.


� A Likelihood-ratio test will be performed below to test if MINORITY, EMPLOYMENT, and EDUCATION  add predictive significance to the models.


� As noted earlier, SMITH is statistically significant at the 10% level but not the 5% level.


� The intercept for Model 1 is -1.301265.


� The intercept for Model 2 is -1.528407.


� When placed in the final model, SMITH is individually statistically significant at the 10.8% level.


� The Supreme Court is not required to follow the Compelling Interest Test but does apply it to federal laws and to state laws when the state has adopted a state wide compelling interest standard.  See Boerne v. Flores (1997) and Watchtower Bible and Tract Society v. Stratton (2002).
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