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ABSTRACT
No one has ever doubted the capacity of kings and presidents--the executive--to conduct foreign policy and to decide to go to war.  However, since the ratification of the Constitution of the United States in 1788, the idea has slowly spread across the world that, despite its capacity, the executive ought not to decide to go to war, that the legislative should make this decision.  This paper argues that, whereas a non-executive body ought to make the decision, the legislative branch is entirely incapable of doing so.

To support this argument, the incapacity of the legislative is demonstrated in two complimentary ways:  First, the incapacity of the legislative to declare war is examined.  This is done by examining the five declarations of war in American history, which demonstrate this incapacity.  Second, the capacity of the legislative to nurture and facilitate executive war making is examined.  This is done by examining the advent of legislative veto laws, such as War Powers Resolution and the Bundestag Participation Act.  These laws ostensibly restrain executive war making.  A closer look, however, demonstrates how their "consultation and collective judgment" doctrine transforms the decision to go to war into an exercise in public relations.

Finally, in a theoretical coda, the concept of "textual legitimacy" is introduced, derived from Hague Convention III of 1907, Relative to the Opening of Hostilities.
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The War Powers Resolution and the Bundestag Participation Act:

Nurturing the Imperial Presidency
"We do not punish a nation until We have sent forth a messenger to forewarn them."
(Qur’an 17: 15)
The contracting powers recognize that hostilities between themselves must not commence without previous and explicit warning, in the form either of a reasoned declaration of war or of an ultimatum with conditional declaration of war.
Hague Convention III of 1907, Relative to the Opening of Hostilities
The Congress shall have power. . . To declare war, grant letters of marque and reprisal, and make rules concerning captures on land and water;. . . .

(Article I, section 8, clause 11).
One of the more curious features of the debate over the congressional power "to declare war" is how parochial it is.  Ever since Alexander Hamilton and James Madison fixed the parameters in their Pacificus and Helvidius papers of 1793, the debate has focused on contending interpretations of the Constitution (Hamilton and Madison 1976 [1845]).  One side upholds Hamilton's strong executive theory, while the other side insists on Madison's strong legislative theory.  More recently, the debate has taken on a tone of solemn nostalgia, summoning up a distant Golden Age of legislative empowerment.  For example, in his 1973 book, The Imperial Presidency, Arthur Schlesinger lamented that the old constraints on presidential war making had "dwindled away."  He was, however, unsure as to the source of this "dwindling."  On the on hand, ". . .the imperial Presidency received its decisive impetus, I believe, from foreign policy; above all, from the capture by the Presidency of the most vital of national decisions, the decision to go to war" (viii).  On the other hand, he also felt that, "It [the growth of the imperial Presidency] was as much a matter of congressional abdication as of presidential usurpation" (ibid.).


What is missing from both Schlesinger's nostalgia and the larger war-power's literature since Hamilton and Madison is any awareness of the dimensions of the problem.  In the first place, why would anyone think that a legislative body could declare war?  After all, domestic affairs are significantly different from foreign affairs.  With the points of overlap duly acknowledged, the skills and knowledge needed for the one remain measurably different from the skills and knowledge needed for the other.  One can easily think of reasons that the executive should not possess the power "to declare war."  For example, on Friday, 17 August 1787, during the debate over substituting "to declare war" for "to make war," Elbridge Gerry announced that he "never expected to hear in a republic a motion to empower the Executive alone to declare war" (Madison 1966, 476).  Yet, that the executive should not declare war is no warrant for the legislative capacity to do so.  In order to place the power "to declare war" in the legislative requires positive reasons and a demonstrated capacity.  The bald fact that the legislative is not the executive is an insufficient reason.

In the second place, executive "capture" of foreign policy and of "the decision to go to war" are not a uniquely American issues.  Throughout history, every nation has faced the same issues.  Turning to this larger universe of experience, one discovers three constants:  first, the uncontested capacity of the executive to make both foreign policy and the decision to go to war; second, the uncontested incapacity of the legislative to do either; and, third, the absence of institutional alternatives to the dilemma of executive capacity and legislative incapacity.

For over five thousand years, no one has every doubted the capacity of kings, presidents, or prime ministers--the nation's war leader--to exercise their sovereign and royal right to conduct foreign affairs and to decide to go to war.  At the same time, over the last five thousand years, no legislature anywhere in the world has possessed the capacity to conduct foreign affairs or to declare war.  In ancient Greece and Republican Rome non-executive bodies did both.  Yet, the Athenian Assembly was not a legislature in the modern three-branches-of-government sense, whereas the Roman Senate of the Republic dealt mainly with foreign affairs, not domestic legislation.  They, therefore, do not represent viable, replicable models of a legislative capacity "to declare war."

In response, the normative problem with which this paper wrestles is as follows:  Does the five-thousand-year-old executive "capacity to" necessarily mean, "ought to?"  Bank robbers undoubtedly possess an "inherent" capacity to rob banks.  But ought they to do so?  To answer this normative dilemma with regard to the declaring of war, two different lines of attack must be pursued:  First, in light of that normative dilemma, one must ask what it is that legislatures around the world cannot do.  This task is critical because it defines precisely what any alternative non-executive, non-legislative institution must do.  In consequence, the first part of this paper asks in the most concrete terms possible what one must do "to declare war."  Which words must be put on paper in which order for the resulting document to count as a declaration of war?  What are the form and content of a declaration of war?  In sum, if an alternative non-executive, non-legislative institution were in fact ever created to conduct foreign affairs what exactly would it need to do "to declare war" (Hallett 2012, ch 8, 9, and Appendix II)?

Second, in light of the normative dilemma, one must ask what are legislatures actually doing?  Have the legislatures of the world recognized and accepted their incapacity, and, hence, have they stood aside so as not to nurture and reinforce executive capacity?  Or, have the legislatures of the world not recognized and not accepted their incapacity, and, hence, have they enacted laws and amended constitutions so as to nurture and reinforce executives control over the decision to go to war?

To no one's surprise, the second part of the paper argues that, before the end of the Cold War, only the United States Congress systematically nurtured executive power to conduct foreign policy and to decide to go to war.  Since the end of the Cold War, however, parliaments in Europe have taken to following the American example by enacting legislative vetoes modeled loosely on the American War Powers Resolution of 1973 (Pub. L. 93-148; 87 Stat. 555).  As is discussed, the principal effect of these legislative veto enactments is simply to enhance the executive branch's inherent royal prerogative to conduct foreign policy and to decide to go to war by transforming the executive decision to go to war into an exercise in public relations.

And, finally, in a theoretical coda, the concept of "textual legitimacy" is introduced.  The concept is derived from Hague Convention III of 1907, Relative to the Opening of Hostilities, which, although desuetude, still marks an effort by the international community to stigmatize, if not restrain, executive war making.

The Traditional Terminology

Since executive decisions to go to war are usually not declared "in form" (Maurice 1883, Eagleton 1938), the technical vocabulary needed to talk about declarations of war has faded from memory.  Therefore, before beginning, these unfamiliar traditional terms must be reintroduced and explained (For a more detailed explanation, see Hallett 2012, ch 5).  In general, declarations of war may be open or not open.  An open declaration is one that is officially declared by a legitimate or competent authority.  An open declaration should also be determined or reasoned.  That is, the basis for decision should be articulated by the declarer; the declarer should state both the grievances that have necessitated the resort to arms and its preferred peace terms.  Undetermined or unreasoned declarations simply declare war without any official justification.  These two general requirements were codified in Hague Convention III of 1907, Relative to the Opening of Hostilities, which, however, is considered desuetude:

The contracting powers recognize that hostilities between themselves must not commence without previous and explicit warning, in the form either of a reasoned declaration of war or of an ultimatum with conditional declaration of war.


Turning to the content of the document itself, declarations may be either conditional or absolute.  A conditional declaration is a negotiating document that threatens war if certain listed conditions are not met.  A classical example of a conditional declaration is found in Livy:
. . .whereas Perseus, son of Philip, King of Macedonia, contrary to the treaty made with his father Philip and renewed with himself after the death of his father, had invaded allies of the Roman people, had devastated their land and seized their cities, and whereas he had entered on plans for preparing war against the Roman people, and had assembled arms, soldiers and fleet for the said purpose, resolved that, unless he offered satisfaction in these matters, war against him be undertaken (XLII, xxx, 10-11).
An absolute declaration declares war absolutely.  It is based upon failed negotiations over the set of grievances found in the conditional declaration.  An absolute declaration also represents the decision that the point of last resort has been reached and exceeded.  Four examples of absolute declarations made by the Congress of the United States are found in the Appendix.


In structure, a conditional declaration must contain 1) an indictment of the grievances, 2) a denunciation of both the grievances themselves and the perpetrator, and 3) a declaration of the proposed remedies, the peace terms/war aims.  An absolute declaration must contain a declaration of war, at a minimum.  Better than the minimal, however, is a fully determined absolute declaration, such as the Declaration of Independence, which is found in the Appendix.  That is, a declaration that repeats the indictment, the denunciation, and the peace terms/war aims, as well as ending with a declaration of war.  For a technical discussion of the Roman roots of these terms in the jus fetiale, see Walbank (1949).


In sum, an open and determined declaration of war is much more than a declaration of war.  First and foremost, it ought to be a declaration of peace, as was the Declaration of Independence.  Next, it ought to be a masterful public relations document, as was the Declaration of Independence.  But, its value as public relations ought to be based upon the fact that it is fully reasoned and determined.  That it is a well-articulated and well-argued piece of conflict analysis that emphasizes the nation's preferred peace terms, as did the Declaration of Independence.  And, finally, it ought to be made by a non-executive, non-legislative body that is nonetheless representative of the nation, as was the Declaration of Independence.


In case the point was missed, revolutionary assemblies are capable of doing precisely what the legislatures of the world are incapable of doing.  They are non-executive bodies capable of conducting the nation's foreign affairs as well as of drafting, debating, and voting on fully determined, open declarations of war.  Sadly, like the Athenian Assembly or the Roman Senate, revolutionary assemblies do not represent a viable or replicable model for restraining executive war making after the revolution is over.

With appropriate terms to hand, consider first that which a legislature is incapable of doing and which any alternative non-executive, non-legislative institution must be capable of doing in order "to declare war."

Part I:

What Is It That a Legislature Cannot Do?
Between 1798 and 2008, the Congressional Research Service has recorded three hundred and twenty-nine Instances of Use of United States Armed Forces Abroad (Grimmett 2009).  To this number, one must add the Revolutionary War, 1775-1783.  Of these three hundred and thirty "instances," somewhere between twelve and thirty-six can be considered "wars," depending how one counts (Office of the Secretary of Defense, N.D.; Department of Commerce 1921, 757).  Of the twelve to thirty-six American wars, five have been declared openly--the Revolutionary War, 1776; the War of 1812, the Spanish-American War, 1898; World War I, 1917; and World War II, 1941.  Of the five open declarations, two of the declarations were determined--the Declaration of Independence and the conditional declaration for the Spanish-American War.  The remaining three were undetermined (See the Appendix).

In total, the universe of congressional declarations consists of two determined and three undetermined open declarations, and none since 1945.  How significant can the difference between the two types be?  After all, war, serious war, commenced in all five cases.  If the end result is the same, what difference can the initiating speech act make?  And, indeed, the difference is slight, except in the way in which the difference demonstrates different legislative incapacities.  In particular, the two determined declarations were drafted by non-executive bodies--the Second Continental Congress in the case of the Declaration of Independence and the Fifty-fifth Congress in the case of the Spanish-American War; whereas the three undetermined declarations were drafted by the executive, by anonymous State Department clerks to be precise, upon the orders of presidents James Madison, Woodrow Wilson, and Franklin D. Roosevelt respectively (Hallett 2012, 31, 143, 147).

Three Undetermined Open Declarations

Broadly, the difference in authorship separates a heinous abdication of responsibility from gross irresponsibility.  The gross irresponsibility is discussed immediately below.  It involves the contrast between a positive and a negative example of non-executive declarations of war.  The positive example is the Second Continental Congress and its absolute declaration against Great Britain; the negative example is the Fifty-fifth Congress and its conditional declaration against Spain.  In contrast, the heinous abdication of responsibility involves the fact that, when the possibility of going to war is proposed, the very first question asked by all is, "Why?"  As a result, the very first duty of a declarer of war is to respond, "Because. . . ."  A declarer of war who does not answer this question in a direct, straightforward manner has shirked its first and foremost responsibility.  As discussed in a moment, the Second Continental Congress responded to the question, "Why?," in the fullest and most forceful manner possible.  The Fifty-fifth Congress attempted to do the same, but ultimately failed utterly.  In contrast, the three undetermined declarations not only did not even attempt to make the attempt; they did not respond at all.  Consequently, on the evidence of the three texts enacted, the Twelfth, Sixty-fifth, and Seventy-seventh Congresses declared war for no reasons at all, unlike the Second Continental Congress and its Declaration of Independence.  To declare war absolutely without giving the reasons is, to repeat, irresponsible and inadequate in the extreme.

In their defense, however, the Twelfth, Sixty-fifth, and Seventy-seventh Congresses were fully justified in voting out undetermined, absolute declarations.  Their justification turned on their complete incapacity.  Since they had, in fact, not made the decision to go to war, they had no responsibility to justify a decision they had not taken.  They, after all, were only fulfilling a request from the president to "authorize" a decision he had already taken.  More, they were not voting on a draft they had written, but on a draft written by anonymous State Department clerks.  Not having a hand in either the decision or the drafting, they had no responsibility for the justificatory reasoning of the declaration.  In contrast, Presidents James Madison, Woodrow Wilson, and Franklin D. Roosevelt had a vital and urgent need to justify their decisions.  They were the decision-makers, after all.  Everyone not only wanted to know their reasons, but urgently demanded to know.  And, without fail, the three presidents did explain their thinking.  Should anyone wish to know, they have only to turn to the presidential messages requesting the three open, absolute, but undetermined declarations "authorizing" war against Great Britain, Imperial Germany, or Imperial Japan.  Moreover, these presidential requests do contain more or less adequate justifications for going to war.

To repeat, Schlesinger's Golden Age never existed.  As with all other countries down through the past five millennia, so with the United States, foreign policy and the decision to go to war have always been executive prerogatives.  The United States is no different than any other country in this respect, notwithstanding certain clauses in Article I of the Constitution that lapsed into desuetude the moment they were written.  But a positive example is, perhaps, more informative than three negative examples.  Consider next the two determined declarations.

The First Determined Open Declaration: The Declaration of Independence

The Declaration of Independence needs no introduction.  It is clearly the model to be followed.  This is true not only because of the quality of the text and of the procedures used to draft it, but also because it is one of the few declarations of war in world history drafted by a non-executive, non-legislative institution, a revolutionary assembly.  Unfortunately, revolutionary assemblies are assemblies in revolt against the executive.  This means that they are focused on the revolution and the war.  Hence, a revolutionary assembly cannot serve as a model to break the executive's sovereign and royal prerogative to conduct foreign policy and declare war during normal, non-revolutionary times.

Be that as it may, the text of the Declaration of Independence more than fulfills all the structural requirements of a fully determined absolute declaration of war.  After a preamble summarizing the moral and philosophical justification for the war, twenty-five specific grievances are indicted to prove King George's tyranny.  These range from "He has refused his Assent to Laws, the most wholesome and necessary for the public Good" to "For imposing Taxes on us without our Consent" to "He has abdicated Government here, by declaring us out of his Protection and waging War against us."

The Declaration, then, recalls all the efforts the colonists have taken short of war to reconcile with the King, before denouncing the necessity of the King's actions, "We must, therefore, acquiesce in the Necessity, which denounces our Separation."  The denunciation is followed immediately by a declaration of war, "and [we] hold them, as we hold the rest of Mankind, Enemies in War, in Peace, Friends."  And, finally, in the most important element of any open and determined declaration of war, the colonist's peace terms are declared as a prelude to eventual negotiations: "That these United Colonies are, and of Right out (sic) to be, Free and Independent States."

In sum, the Declaration of Independence is a most excellent example of the form and content of a determined, absolute declaration of war.  It provides a template for the words that have to be written in order for a non-executive, non-legislative body to decide and declare war in an open and determined manner.  As a result, the Second Continental Congress did what no legislature has ever done.  But that is principally because, as already noted, it was not a legislature.  It was a revolutionary assembly.  It managed the war and conducted the new nation's foreign policy.  It did not legislate the new nation's domestic affairs, which were handled by the thirteen state legislatures.  But, if the Declaration of 1776 is a positive example, the declaration of 1898 is an extremely negative example, proving once again the incapacity of a legislature to declare war, even when it drafts its own declaration.
The Second Determined Open Declaration:  The House Draft of 1898

As will be seen, the basic reason for the legislative incapacity to declare war is a deep and abiding functional mismatch.  The declaring of war is a foreign policy function; the primary function of legislatures is making domestic policy.  The skills, knowledge, and attitudes of the one are not the skills, knowledge, and attitudes of the other.  Think Lyndon Johnson and the War in Vietnam.  When legislators apply their domestic policy skills and concerns to foreign affairs, in general, and the declaring of war, in particular, the results are uniformly tragic, as the partisan politics of 1898 demonstrate.

Most unusually, President William McKinley opposed war with Spain over Cuba, as had President Grover Cleveland before him.  McKinley held out for as long as he could against the jingoistic, yellow journalism of the Hearst and Pulitzer newspapers.  But, by April of 1898, as the Republican Party looked ahead to the mid-term elections, the pressure grew too great, and McKinley relented.  Crucially, McKinley did not send a message to the Fifty-fifth Congress requesting a declaration, as other presidents have.  Instead, he sent a long and tiresome message summarizing the situation and giving his permission for Fifty-fifth Congress to draft its own declaration, "The issue is now with the Congress.  It is a solemn responsibility.  I have exhausted every effort to relieve the intolerable conditions of affairs which is at our doors.  Prepared to execute every obligation imposed upon me by the Constitution and the law, I await your action" (Cong. Rec. 1898, 3702).  From that point forward, all foreign policy considerations, all efforts for a diplomatic resolution evaporated.  Instead, the drafting of the declaration became a partisan political circus, as both parties maneuvered for advantage in the upcoming mid-term elections (Hallett 2012, ch 3).  In a euphoric atmosphere, both the House and the Senate drafted conditional declarations.  Although the Senate draft was the one that was eventually passed, for our purposes, reviewing both drafts is productive.  Both texts are found in the Appendix.

The first significant observation is that the resolution format is much inferior to the prose format found in the Declaration of Independence.  The resolution format sets out all the dots, but it never connects them.  It never produces the powerful literary and rhetorical effect that a well-written piece of prose is able to do.  Who can imagine the 1898 texts inscribed on parchment and preserved under glass at the National Archives?

That said, the form and content of House Resolution 233 does meet the requirements of an open and determined conditional declaration of war.  Its preambular recital does indict and denounce Spain, albeit in terms substantially less justificatory that those found in the Declaration of Independence.  And, its operative clause does state the preferred peace terms of the House.  President McKinley is also authorized and empowered to carry out the purposes of the operative clause, but war is not declared absolutely.  In greater detail, the first preambular recital of House Resolution 233 does indict a list of grievances and denounce both the grievances and Spain as the perpetrator, although both the indictment and the denunciation are weak.  Notable among grievances indicted is "the death by starvation of more than 200,000 innocent noncombatants," which is a serious matter.  Several other of the stipulated grievances are more dubious.  Among them "inflicting intolerable injury to the commercial interests of the United States" stands out.  In addition, the second preambular recital is very questionable, as the destruction of the US Maine was not caused by the Spaniards.  Some spark had ignited the ship's power locker.

In fine, House Resolution 233 does meet the requirements of an open and determined conditional declaration of war, albeit in a less than fully satisfactory manner.  If these are the grievances that justify war with Spain over Cuba, then McKinley was no doubt most correct in his opposition to the war.  Yet, if the House draft is weak, the Senate substitution is simply a travesty.  Any desire in the Senate to consider the diplomatic and foreign affairs implications of war with Spain was simply too weak to overcome the temptation to play for partisan advantage in domestic affairs.
The Second Determined Open Declaration:  The Senate Draft of 1898

In this intensely partisan atmosphere, McKinley had made it clear in his message what we would countenance and would not countenance.  He would agree to war with Spain to end the fighting in Cuba, but he would not recognize Cuban independence for both moral and foreign policy reasons.  Even at this late date, McKinley hoped against hope that Spain would agree to a diplomatic settlement.  With a conditional declaration of war, such as the House drafted, McKinley's diplomacy would move to a higher level.  He would possess a congressionally mandated ultimatum that might make Spain see reason.  But such a démarche would be utterly foreclosed if the Fifty-fifth Congress recognized Cuban independence.  Unfortunately, the Senate demanded just this recognition of Cuban independence.  Seeking partisan political advantage in the mid-term elections was much more important than giving diplomacy one last, final, if hopeless, chance.

Briefly then, despite the fact that the Senate draft is a travesty, it does nonetheless meet the formal requirements for an open and determined conditional declaration of war.  Its preambular paragraph is an indictment in form, if not in substance.  Devoid of any substantial justification for war against Spain, it is bombastic and arrogant.  The second clause also contains a denunciation and statement of peace terms.  However, it is the first operative clause where all the damage is done.  Specifically, the phrase ". . .are, and. . . ," "First. That the people of the Island of Cuba are, and of right ought to be free and independent."  The partisan public relations value of this clause is self-evident.  More, everyone understood that the phrase was not only a brazen attempt to defy President McKinley, not only an attempt to cut short further diplomacy, but that it did so by introducing either a factual or a logical inconsistency into the declaration.  Senator George F. Hoar, Republican from Massachusetts, made this point when explaining why he would vote against the Senate draft:
First. It [the draft] contains an affirmation contrary to the fact when it affirms that the Republic of Cuba is now free and independent. . . .  I will not vote for it because if it pass and the government of Cuba be now free and independent, the forces of the Army of the United States on Cuban land and the Navy of the United States in Cuban waters must be under the command of the insurgent leader or their presence there is a war against him (Cong. Rec.: 1898, 3992; 3993).
The sad upshot of the 1898 attempt of the Fifty-fifth Congress to declare war on its own constitutionally mandated authority only confirms the incapacity of the legislative to declare war.  Partisan domestic political advantage will overwhelm serious foreign policy debates and decisions every time.


In the end though, the Senate draft, after substituting spurious grievances and an operative clause that violated both logic and fact, was eventually passed by a vote of forty-two to thirty-five in the Senate and one hundred and seventy-one to one hundred and twenty-one in the House on Tuesday, 19 April 1898.  President McKinley approved the resolution the next day on Wednesday, 20 April 1898.

Spain severed relations with the United States the following day, Thursday, 21 April 1898.  McKinley ordered a naval blockade of Cuba on Friday, 22 April 1898.  However, the gunboat Nashville had jumped the gun by capturing the Buena Ventura on the morning of 21 April 1898.  The Buena Ventura carried eight hundred and seventy-three thousand feet of pine lumber worth approximately $20,000 (New York Times 23 April 1898, 2:2).  The crew of the Nashville happily shared the amount after the Buena Ventura was declared a good prize.

To complete the story, with armed hostilities underway, the issue of an absolute declaration of war needed to be addressed.  President McKinley was initially opposed to the idea.  After some discussion over the weekend, the point of which was to ensure that the president controlled the drafting of the text, McKinley relented and sent a message to the Fifty-fifth Congress on Monday, 25 April 1898 requesting an absolute, undetermined open declaration of war against Spain.  With the president back in control and all partisan advantage having been wrung out of the situation, the absolute declaration passed both houses and was approved by the president that same day.

In conclusion, no one should be surprise that an institution charged with legislating for the domestic affairs of a nation is unable to do anything else.  That it is unable to manage the foreign affairs of the nation.  The functional incompatibility of domestic and foreign affairs is so extreme that one need not even mention the collective action problems that plague every legislature (Howell and Pevehouse 2007).  In addition, the empirical evidence of over five thousand years of human history tells the same story.  For over five thousand years, no one has every doubted the capacity of kings, presidents, or prime ministers--the nation's war leader--to exercise their sovereign and royal prerogative to conduct foreign policy and to decide to go to war.  At the same time, over the same five thousand years, no legislature anywhere in the world has possessed the capacity to manage the nation's foreign affairs or to declare war, notwithstanding how well a legislature manages the nation's domestic affairs.


And, finally, no institutional alternative to the dilemma of executive capacity and legislative incapacity exists, although I have suggested two possibilities elsewhere (Hallett 2012, ch 8 and 9).  Nonetheless, the close study of the five declarations of war in American history does repay the effort.  It forces one to relearn both the traditional terms and the form and content of open and determined declarations of war.  With this ancient knowledge restored, one is then in a position to define precisely what any alternative non-executive, non-legislative alternative institution must do to declare war.  It must indict, denounce, and declare the nation's peace terms whenever it, and not the king, determines to employ the ultima ratio regum.

That said, the primary practical consequence of the legislative incapacity to declare war is to focus attention on the president's need to win the public relations battle.  In older times, when kings and emperors ruled without legislatures, public relations were not an issue.  Everyone understood that both domestic and foreign affairs, including the decision to go to war, were the king's sovereign and royal prerogative.  End of discussion.  With the advent of modern democratic theory, however, the executive's need to wage a sustained public relation campaign increased dramatically.  As a result, public debate is no longer, as in 1776, about declaring the nation's peace terms, or about indicting the grievances that caused the war, or about denouncing the necessity compelling the decision for war.  Now, presidential war rhetoric is about ". . .self-protection, the enemy as the aggressor, Just War Theory, moral superiority, the inevitability of conflict and guaranteed victory" (2010, 10), as Edward J. Lordan has conveniently summarized.

Yet, the standardized themes with which the executive conducts his public relations campaign is of little interest in this paper.  Instead, the spreading use of legislative veto enactments to "authorize" the executive's decision to go to war is the next object of attention.  For, if the initiation of war is now largely an executive exercise in public relations, what have the legislatures of the world done to facilitate his public relations campaign?  How have the legislatures of the world been nurturing their own Imperial Presidency/Prime Minister/Chancellor?

Part II:

War as a Public Relations Problem or Nurturing the Imperial Presidency

Naturally, legislative efforts to facilitate the executive's public relations campaign for war are not spoken of as nurturing the Imperial Presidency.  Instead, two very much more politically correct languages are used.  From a legislative perspective, the languages or doctrines of democratic transparency, participation, or accountability are used.  From the perspective of the executive, the language or doctrine of executive "consultation" with the legislature so as to shape a "collective judgment" is used.  The two languages, as can be seen, are completely complementary.  The one synergizes the other.  By adopting a legislative veto law, such as the American War Powers Act or the Bundestag Participation Act, a legislature is able to represent itself as restraining executive war making.  By "consulting" to shape a "collective judgment" a king, president, prime minister, chancellor, or other war leader is able to represent himself as a paragon of democratic transparency, participation, and accountability.  "Look what a good and humble democrat I am," he can say.


The other initial point that must be mentioned is that, outside of the United States, before the end of the Cold War, politicians and others understood that the conduct of foreign policy and the declaring of war were royal prerogatives.  Few, if any, imagined that a legislature had or could have any role to play in these matters.  Nevertheless, in the post-Cold War world, a trend has developed, especially in Europe, to require parliamentary "consent," "authorization," or "approval" before the executive may deployed the nation's armed forces, or shortly after he has done so (Damrosch 2003; Born and Hänggi 2004; Comelli and Zanon 2009).  The rhetorical force of the languages or doctrines of democratic transparency, participation, or accountability were just too appealing, too seductive to resist.

To put these recent laws into context, one must also note the relationship between the moribund American War Powers Act of 1973 and the inoperative Article I, section 8, clause 11 of the Constitution of the United States, which vests the Congress with the power "to declare war."  The passage of the 1973 Resolution was, to all intent and purpose, an admission that the constitutional provision had been ineffective, as indeed it has been.  Not surprisingly, then, the subsequent history of the ineffective Resolution only reaffirms that statutes are no more effective than are constitutional provisions in restraining executive war making.  (On the reasons the 1973 Resolution is moribund, see Turner 1991, Fisher and Adler 1998, Glennon 1995, or Hallett 1998, 5-9.)

More pointedly though, after the rhetorical synergy and constitutional context are taken into account, little has changed.  This is the case because politically savvy war leaders have always been more than ready to "consult" with others so as to shape both elite and public opinion.  First, these "consultations" obscure the hard fact that the executive has already made the decision to go to war.  Second, these "consultations" demonstrate, precisely, the political savvy of the war leader.  A savvy politician coops his potential opponents before they can oppose his decisions.  Third, these "consultations" implicate the other members of the political elite in the decision and, hence, in any opprobrium should the war go badly.  And, finally, with only the most modest political skills, the executive can always maneuver other political institutions into the required "authorizations."  Over two hundred years of American history prove the point.

But two hundred years of American experience is not the only evidence.  For over five thousand years, politically savvy war leaders have routinely "consulted" with others--their gods, their council of elders, their privy councilors, their bishops and barons, their National Security Council, or their kitchen cabinet.  Elementary politics requires such "consultations."  Then, after shaping a "collective judgment" through "consultation," the war leaders have led the nation's military forces into battle.  The first known example of these "consultations" is found in the Babylonian epic, Agga and Gilgamesh (Pritchard 1955, 44-7).  Interestingly, the epic is also a classic case of a war leader "venue shopping," a tactic revived by President Harry Truman for the Korean War.

After the arrival of heralds from Agga of Kish with a conditional declaration of war, Gilgamesh goes before his council of elders.  His initial attempt to convince this council to declare war is unsuccessful.  Desiring peace, the elders resolve to ". . .submit to the house of Kish, let us not smite it with weapons" (l. 14).  Rebuffed, Gilgamesh goes next to the council of "men," probably meaning "young or armed men," which is more receptive.  After a second debate in that council, Gilgamesh secures a "collective judgment" for war, "Do not submit to the house of Kish, let us smite it with weapons" (l. 29).  His heralds having returned with this defiant absolute declaration from Gilgemesh, "Agga, son of Enmebaraggesi besieged Erech" shortly thereafter (l. 49).  The epic ends, naturally enough, with a celebration of Gilgamesh's victory over Agga.

In fine, since at least the time of Agga and Gilgamesh, astute war leaders have never acted entirely alone.  They have always been more than happy to "consult" so as to shape a "collective judgment."  At the dawn of modern international law, in 1532, Francisco de Vitoria reiterated the doctrine:

Again, a king is not by himself capable of examining into the causes of a war and the possibility of a mistake on his part is not unlikely and such a mistake would bring great evil and ruin to multitudes.  Therefore, war ought not to be made on the sole judgment of the king, nor, indeed, on the judgment of a few, but in that of many, and they wise and up right men (Vitoria 1934 (1532), lvii (Ques. 24)).


More recently, however, in the last two hundred years or so, one superficial shift has taken place:  The nation's war leaders are no longer called king or emperor.  They are now styled president, prime minister, chancellor, and such like.  But this does little to conceal the fact that that the military establishment still takes its orders from the leader of the executive branch of the government.  As a result, politically savvy presidents, prime ministers, and chancellors still abide by the doctrine of "consultation and collective judgment."  They still "consult" their gods, their council of elders, their privy councilors, their bishops and barons, their National Security Council, or their kitchen cabinet, as always and forever.  But, in the end, invariably, it is they who make the decision, as has always been the case.  One need only think of George W. Bush and Tony Blair.

With this eternal verity in mind, it is time to turn to the actual laws that require parliamentary "consent," "authorization," or "approval."  Three such laws will be examined: the amended Article 35 of the French Constitution of 23 July 2008, the Bundestag Participation Act of 18 March 2005 (BGBl. I 775), and the American War Power Resolution of 1973 (Pub. L. 93-148; 87 Stat. 555).

Nurturing the Imperial Presidency
As an initial example of this recent "authorization" phenomenon, on Wednesday, 23 July 2008, the French National Assembly amended Article 35 of the French Constitution to clarify when and how it would "authorize" the President of the Republic to declare war:

ARTICLE 35. A declaration of war shall be authorized by Parliament.

The Government shall inform Parliament of its decision to have the armed forces intervene abroad, at the latest three days after the beginning of said intervention.  It shall detail the objectives of the said intervention.  This information may give rise to a debate, which shall not be followed by a vote.

Where the said intervention shall exceed four months, the Government shall submit the extension to Parliament for authorization.  It may ask the National Assembly to make the final decision.

If Parliament is not sitting at the end of the four-month period, it shall express its decision at the opening of the following session (Conseil Constitutionnle N.D.).
The similarity of the French amendment to the moribund American War Powers Resolution of 1973 is striking.  In these two and in similar laws, the executive takes the initial decision and subsequently informs its respective legislature of that decision.  The respective legislatures then react to that information by "consenting to," "authorizing" or "approving" the executive's decision after a delay of sixty days in the American case, or four months in the French case.  The action-reaction, Pavlovian stimulus-response structure of these laws is clear.  The executive, not the legislature, initiates and controls the entire consultative process.  Shaping a "collective judgment" is certainly a more politically correct term for this essentially public relations campaign.


The dissimilarity of the two laws is also striking.  In the French amendment, the ancient and royal prerogative of the President of the Republic to declare war is recognized and preserved.  The only restraint on his prerogative is that he must solicit a reactive "authorization" from the National Assembly four months after he has initiated a war.  In the American law, the constitutional presumption is reversed.  In the American War Powers Resolution, the presumption is that an American president does not possess the ancient and royal prerogative to declare war.  Rather, that the Congress possesses the power under Article I, section 8 of the Constitution.  This raises an interesting physical question:  Wherein lies the power "to declare war?"

Not insignificantly, it is physically impossible to declare first and then to decide.  Thus, the real and true power "to declare war" resides in the deciding, and not in either the declaring or the "authorizing."  With this physical fact in mind, the power "to declare war" is defined as that declaratory speech act that enacts war by announcing publicly the decision of a legitimate authority (Hallett 2012, 35f).

Two conclusions follow from this definition: 1) He who decides exercises the power to declare war de facto, if not de jure.  2) Any legislature that makes functionally equivalent declarations in the form of a "consent," an "approval," or an "authorization" at the request of the executive, exercises no power whatsoever, because it has not decided the question.  Instead, functionally equivalent legislative speech acts of these types are merely precatory and hortatory, praising and exhorting the executive for his decision (Sidak 1991).  This being the case, one must confront the practical shortcomings of the recent legislative veto enactments and how these enactments confuse the power "to declare war" with the "power of the purse."
The Bundestag Participation Act, the War Powers Resolution, and the Power of the Purse
To begin, as one would expect with this type of law, both the Bundestag Participation Act and the War Powers Resolution are plagued with multiple definitional issues (On the German law, see, for example, Aust and Vashakmadze 2008).  For instance, defining "humanitarian" exceptions to the need for parliamentary "consent" is certainly one such issue.  But the main definitional ambiguity is the impossibility of pinning down the meaning of "anticipated," in the German law, or "imminent involvement" in the American law:

Article 2 (Definitions) (1) A deployment of armed military forces takes place when soldiers of the German Federal Armed Forces are involved in armed engagements, or their involvement in an armed engagement is to be anticipated (BGBl. I 775; Translation Denza 2006).

. . .the collective judgment of both the Congress and the President will apply to the introduction of United States Armed Forces into hostilities, or into situations where imminent involvement in hostilities is clearly indicated by the circumstances, and to the continued use of such forces in hostilities or in such situations. . . (Pub. L. 93-148; 87 Stat. 555, Section 2 (a)).

The obvious problem here is that both "anticipated" and "imminent involvement" are purely subjective, intuitive judgment calls.  Neither can be defined objectively, by definition.  The exceptionally ambiguous character of these subjective terms is not an insurmountable problem so long as the executive makes an honest attempt to make an honest judgment.  For excellent reasons, for the foreseeable future, all anticipate that present and future German chancellors will honestly "anticipate" the probability of Bundeswehr "involvement in an armed engagement" when submitting a request for "consent" to the Bundestag.   However, the American experience is different.  The very first time the War Powers Resolution was put to the test in 1982; "imminent involvement in hostilities [was] clearly [not] indicated by the circumstances," at least according to President Ronald Reagan (Hallett 2012, 82-6).

In August 1982, during the Lebanese Civil War, President Reagan deployed U.S. Marines to Beirut to serve with the Multinational Force Lebanon on a peacekeeping mission.  Reagan informed the Ninety-seventh Congress in several letters, that, since this was a "peacekeeping" mission, "imminent involvement in hostilities [was] clearly [not] indicated by the circumstances."  Consequently, President Reagan concluded, the provisions of the War Powers Resolution did not apply.  For example, in first of these letters, that of 24 August 1982, he assured the Ninety-seventh Congress that:

I want to emphasize that there is no intention or expectation that U.S. Armed Forces will become involved in hostilities. . . .  Our agreement with the Government of Lebanon expressly rules out any combat responsibilities for the U.S. forces. . . .  Although we cannot rule out isolated acts of violence, all appropriate precautions have thus been taken to assure the safety of U.S. military personnel during their brief assignment to Lebanon (Reagan 1982).
This non-imminent situation continued until October 1983, when President Reagan finally agreed to passage of the Multinational Force in Lebanon Resolution of 12 October 1983 (Pub. L. 98-119, 97 Stat. 805).  Critically though, the Resolution did not acknowledge that hostilities were occurring in Lebanon.  Instead, the fiction that the Marines were on a "peacekeeping" mission was maintained.


President Barak Obama's 2011 support for the Security Council authorized Libyan no-fly zone (SC/1973 (2011)) is only the most recent example of hostilities where "imminent involvement in hostilities [were] clearly [not] indicated by the circumstances."  Instead of "involvement in imminent hostilities," a legal memorandum from the Office of Legal Counsel dated 1 April 2011 argued that the Operation Odyssey Dawn was not a "war" (Department of Justice 2011).  Later, the White House would issue a statement dated 15 June 2011 arguing that the non-war in Libya was also a case of non-hostilities:

President is of the view that the current U.S. military operations in Libya are consistent with the War Powers Resolution and do not under that law require further congressional authorization, because U.S. military operations are distinct from the kind of ‘hostilities’ contemplated by the Resolution’s 60 day termination provision (White House 2011, 25.  See also Koh 2012.)
To be sure, as already noted, for the foreseeable future, everyone anticipates that no German chancellor would dare pay these sematic games.  Still, after the foreseeable future, one encounters the unforeseeable future, where such assurance is less certain.


But, to speak of sematic games and unresolvable definitional loopholes in this type of law is to miss the main point, which is found in the information that the executive is asked to provide the legislature:

Article 3 (Request)  (2) The request of the Federal Government shall contain information, in particular, concerning:
the mandate of the deployment,
the operational area,
the legal bases of the deployment,
the maximum number of soldiers to be deployed,

the capabilities of the armed forces to be deployed,

the planned duration of the deployment, and

the envisaged costs and financing (BGBl. I 775; Translation Denza 2006).

. . .the President shall submit within 48 hours to the Speaker of the House of Representatives and to the President pro tempore of the Senate a report, in writing, setting forth-

(A) the circumstances necessitating the introduction of United States Armed Forces;

(B) the constitutional and legislative authority under which such introduction took place; and

(C) the estimated scope and duration of the hostilities or involvement (Pub. L. 93-148; 87 Stat. 555, Section 4 (a) (3)).

As can be seen, the information requested conforms to a theory of ''consultation" leading to a "collective judgment" based upon the legislature's oversight function.  Once the requested information is given, the Bundestag and the Congress are enabled to discharge their oversight function, form their half of "the collective judgment," and "consent" to or "authorize" the military operation the initiation of which the executive has already decided.

Yet, as a general constitutional principle, even more important than its oversight function is the legislature's "power of the purse," the exercise of which is demanded explicitly in the last item in the German law, "the envisaged costs and financing."  The "power of the purse" is not mentioned explicitly in the American law, but it is clearly lurking in the background.  Moreover, for restraining the executive, the "power of the purse" is the strongest power possessed by any legislature.  It is very much stronger than the legislature's oversight power.

This said, in order to truly understand both The Bundestag Participation Act, the War Powers Resolution, and similar laws, one must seize on the legislature's "power of the purse," and how it conditions the overall relationship between the executive and the legislature, including that relationship when the executive has already decided to wage war.  The easiest way to do this is to recall Christine de Pisan's analysis of the "wel gaaf ensample the good wyse kyng charles the fythe of that name."  Writing in her c. 1434 The Book of Fayttes of Armes and of Chyualrye (The Book of Feats of Arms and of Chivalry) (1937), Christine tells how, in 1369, Charles the Fifth of France

. . .assembled at parys [Paris] at his parliament the forsaid foure estates / ... / and to theym purposed his reasons ayenst thenglyssh men [against the English men] demaundyng theyr aduys / yf he had cause to bygynne warre / for without iuste cause / the regarde & deliberacion emonge theym / and the consente & wylle of his good subgetts in no wyse he wold doo it at whiche counseyl by long deliberacion was concluded that he had good & iuste cause to begynne agayn the warre & thus the good wise kynge entreprysed it / (1937, I,v).

As can be seen, Christine de Pisan has described a high medieval example of "consultation" leading to a "collective judgment" of the executive and the legislative branches on the question of war or peace.  Different readers, however, will naturally interpret the wisdom of Charles V of France differently.

For Christine de Pisan, his wisdom resides not in the opportunity for "collective judgment," but primarily in the opportunity he had created for his subjects to express their loyalty and love, "O how is that a proffitable thynge in seygnourye / Royame / or Cyte to haue true subgettis / & of grete loue" (O how is that a profitable thing in Principality / Kingdom / or City to have true subjects / and of great love) (ibid.).

For a modern reader, in contrast, the wisdom of Charles V of France resides in his compliance with both the democratic spirit and letter of The Bundestag Participation Act, the War Powers Resolution, and similar laws seven hundred years before their time, unlike Ronald Reagan in 1982 or Barak Obama in 2011.

For a cynical reader, however, the wisdom of Charles V of France resides in neither of the previous two interpretations.  Rather, it resides in Charles V's recognition of the power of the Four Estates's over his purse.  For, the critical fact of the matter is that, in the late fourteenth century, the new technology of bombards and gun power made war more expensive than before, more expensive that a king could finance with his traditional feudal dues and levy.  The king, of course, was still the king, so the decision to and the declaration of war or peace were his alone by ancient and royal prerogative.  Yet, Charles V simply could not begin his new war without a new tax to finance his proposed campaign against Edward III of England.  As Cicero put the matter centuries before, "nervos belli, pecuniam infinitam" ("the sinews of war, infinite treasure") (1969, Philippics V, ii, 5).
Conclusion: Le plus ça change. . .
Cynicism aside, the upshot of doctrines of executive-legislative "consultation" leading to a "collective judgment" and of laws like The Bundestag Participation Act or the American War Powers Resolution is that what was true in the fifth millennium BCE was true in the fourteenth century is equally and forever true today:  Politically astute war leaders follow the "wel gaaf ensample the good wyse kyng charles the fythe of that name," assembling and consulting with their parliaments on important issues so as to engineer a "collective judgment."  Regarding specifically the question of war and peace, these politically savvy "consultations" cost the executive nothing.  In the first place, the war leader still retains his ancient and royal prerogative to decide and declare war, de facto, if not de jure.  Such is the case because he is the one who initiates the "consultation," and he does so only after he has decided the question of war and peace.  In the second place, the legislatures always "consent to," "authorize," or "approve" whatever wars the executive proposes; this includes the necessary funding of the war.  Recall that the socialist parties of Western Europe all voted war funding in August of 1914.  The only exception to this rule is the refusal of the Long Parliament to fund Charles I's Bishops War in 1640.  This led to the English Civil Wars and, eventually, the beheading of Charles I.  But this is the only exception--to the funding of wars, not to the beheading of kings.


In the end, the post-Cold War trend to require parliamentary "consent," "authorization," or "approval" before the executive may deploy the nation's armed forces has little or nothing to do with restraining the ancient and royal prerogative of the executive to war.  Rather, it has everything to do with nurturing an imperial executive.  Such laws are simply astute executive politics to ensure the unobstructed funding of the wars the executive has already decided to wage.  Such laws only codify the wisdom of the ages, of Charles the fifth of France.  Were one to contemplate actually restraining this ancient and royal executive prerogative, one would have to talk not about restraint, but about how a nation's constitution might actually transfer the power to decide and declare war out of the executive and into a purpose-built institution.  One would have abandon democratic theories of participation, transparency, and accountability and reengage with republican theories of government.  Such a reengagement would necessarily require a speech act approach.  Such an approach would view both war and the declaring of war as a social phenomenon that required a collective, social decision, and not an ex post "authorization" of an executive decision.  But launching into a performative speech act analysis requires one to speak of solutions, which is far beyond what is possible in a short paper like this one.
Part III:

War and Its Simulacrum
Superficially, the doctrine of "consultation leading to a collective judgment" appears simple and straightforward.  Moreover, it appears to solve the tension between the war leader's sovereign and royal prerogatives, on the one hand, and the need for some sort of undefined collective participation, on the other hand.  Which is only to say more cynically, the doctrine of "consultation leading to a collective judgment" treats the decision to go to war as an exercise in executive decision-making and, hence, in public relations.  As soon as a politically savvy war leader achieves consensus, or something approaching consensus, among the political elite, he can then move on to the next stage and order the commencement of armed hostilities.  Naturally, a legislative resolution of "consent, "approval," or "authorization" is a powerful weapon in the executive's public relations campaign.


The reality, however, is that war is not primarily an exercise in public relations.  At the level of performative speech acts, war is primarily an exercise in conflict analysis.  It is an exercise in articulating the grievances that have caused the conflict and the remedies that will resolve the conflict.  At the level of performative speech acts, war is an exercise in drafting a document modeled on the Declaration of Independence.  It is not an exercise in drafting functionally equivalent documents, such as legislative "authorizations," Security Council Resolutions, televised speeches, and, above all, the war leader's military "orders."  Such functionally equivalent "declarations" only provide the means to circumvent the making open and official declarations of war, that is, in the declaring of war in a procedurally and textually lawfully manner.
Textual Legitimacy and Illegitimacy

Consider for a moment the misleading, but common, distinction between "declared" and "undeclared" war.  The distinction is misleading because undeclared "wars" cannot possibly exist (Prakash 2007; Hallett 2012, 92-5).  They cannot possibly exist because functionally equivalent "declarations" of "war" also exist.  Consequently, all wars are "declared" wars in the sense that they commence with a performative speech act, either an official, open declaration or a functionally equivalent speech act, such as, to repeat, legislative "authorizations," Security Council Resolutions, televised speeches, and military "orders."

Further, and critically, functionally equivalent "declarations" of "war" do not create the state and condition of war.  Instead, they create a simulacrum.  They create the state and condition of "armed conflict," to use the currently fashionable term (Hallett 2012, 93).  The existence of simulacra raises a set of meaningless questions:  Is an "armed conflict" a war?  Is a war an "armed conflict?"  Is "cohabitation" marriage?  Is marriage "cohabitation?"  Is Tweedledee Tweeledum?  Is Tweedledum Tweedledee?  In a futile attempt to answer such questions, norms, standards, rules, and laws have been enacted.  In the case of the laws of war, this enactment is Hague Convention III of 1907, Relative to the Opening of Hostilities:

The contracting powers recognize that hostilities between themselves must not commence without previous and explicit warning, in the form either of a reasoned declaration of war or of an ultimatum with conditional declaration of war.

The primary purpose of Convention III is to outlaw functionally equivalent speech acts so as to ensure that nation's are clear and open about their intentions.  A secondary purpose of Convention III is to clarify the difference between "war" and its simulacrum, "armed conflict."  The Convention attempts to do this by defining the form and content of a textually legitimate declaration of war.  The first critical point to note here is that Convention III does not specify the internal procedures by which the "contracting powers" shall make open and determined declarations of war.  In this regard, the Convention is a legal example of Roland Barthes' "The Death of the Author" (1967).  By means of some undefined internal constitutional process, the contracting powers are envisioned as drafting, deciding on, and publishing "either of a reasoned declaration of war or of an ultimatum with conditional declaration of war."  Once published, such declarations are to be considered textually lawful or legitimate for the purposes of international law and relations.

The second critical point to note is that, like the Declare War Clause of the Constitution of the United States, Convention III is desuetude.  Desuetude is one of the charms of both international and constitutional law.  A provision may exist undisturbed on the books without anyone paying the least attention to it.  Thus, as with the outlawing of drugs, government waste, terrorism, and other disreputable common nouns, war has been officially outlawed under both the Kellogg-Briand Pact of 1928 and Article 2 (4) of the United Nations Charter of 1945.  On the one hand, this outlawing of war has, indeed, "save[ed] succeeding generations from the scourge of war, which twice in our lifetime has brought untold sorrow to mankind," to cite the preamble of the Charter.  World War II was the last openly and officially declared war in human history.  On the other hand, this absence of openly declared war since 1945 has only meant that "the contracting powers" have ignored Convention III and commenced their armed hostilities with functionally equivalent speech acts.  These functionally equivalent speech acts have naturally produced the simulacrum of war, "armed conflict," of which there have been over two hundred and forty-four between 1946 and 2009 (Harbom and Wallensteen 2010, 501).  As Hanneke van Schooten has observed, perhaps ironically, "The fact that war is banished linguistically does not mean that it has vanished empirically" (2007, 376).  Her excellent article is entitled pointedly, "The Legal Abolition Of War: Lip-Service To The Cause Of Peace?"  Such irony is the price one pays for letting Convention III lapse into desuetude in violation of the laws of war.

However, to be fair, one must note that most wars throughout history have also been declared unofficially by a variety of declarers using a kaleidoscope of functionally equivalent speech acts (Ward 1805, Maurice 1883, Eagleton 1938).  Still, the option for the clarity of an open, textually lawful declaration continued to exist until the recent outlawing of war.  Now, that option has been foreclosed.  As a consequence, the ambiguity inherent in functionally equivalent speech acts producing simulacrum of war has become the norm.  This increase in ambiguity is sometimes called progress, at least, in legal circles.

To see the impenetrable ambiguity that textually illegitimate, functionally equivalent "declarations" cause, consider the situation in January 1991 just before the beginning of Operation Desert Storm to liberate Kuwait from Iraq.  Of the innumerable official statements and documents that could be considered functionally equivalent to "either of a reasoned declaration of war or of an ultimatum with conditional declaration of war," which of the selected four constitute the "real" functionally equivalent declaration of war?

(1)  Security Council Resolution 678 of 29 November 1990:

"2.  Authorizes Member States co-operating with the Government of Kuwait, unless Iraq on or before 15 January 1991 fully implements, as set forth in paragraph 1 above, the foregoing resolutions, to use all necessary means to uphold and implement resolution 660 (1990) and all subsequent relevant resolutions and to restore international peace and security in the area;" (S/RES/678 (1990)).

(2)  The congressional Joint Resolution of 14 January 1991:

"Authorization for Use of Military Force Against Iraq Resolution", "Sec. 2 (a) AUTHORIZATION- The President is authorized, subject to subsection (b), to use United States Armed Forces pursuant to United Nations Security Council Resolution 678 (1990) in order to achieve implementation of Security Council Resolutions 660, 661, 662, 664, 665, 666, 667, 669, 670, 674, and 677" (Pub. L. No. 102-1, 105 Stat. 3).
(3)  President George H. W. Bush's military order to commence Operation Desert Storm given sometime before his televised address.

(4)  President George H. W. Bush's televised Address to the Nation Announcing Allied Military Action in the Persian Gulf of 16 January 1991:

"Just 2 hours ago, allied air forces began an attack on military targets in Iraq and Kuwait. These attacks continue as I speak.  Ground forces are not engaged" (Bush 1992).

The question is, of course, a trick question.  None and all are equally the "real," functionally equivalent "declarations."  That said, the most "real" is the combination of (3) and (4):  President George H. W. Bush's military order to commence Operation Desert Storm and his televised address.  They, after all, are the two critical speech acts that "did" the war, as kings and emperors have "done" for over five thousand years.  Numbers (1) and (2) are simply masterful examples President Bush's public relations campaign.  The fruit of his mastery of the doctrine of "consultation leading to a collective judgment."  No doubt ever existed that the Security Council or the congressional "authorizations" represented anything more than the president's savvy cooption of potential opposition.  As he noted most succinctly during his dedication of the new Social Science Building at Princeton University on Friday, 10 May 1991, in the late morning, at 11:45am:
This does not mean that the executive may conduct foreign business in a vacuum.  I have the greatest respect for Congress and I prefer to work cooperatively with it wherever possible. Though I felt after studying the question that I had the inherent power to commit our armed forces to battle [in Kuwait] after the U.N. resolution, I solicited congressional support before committing our forces to the Gulf war. So while a President bears special foreign policy obligations, those obligations do not imply any liberty to keep Congress unnecessarily in the dark (Bush 1992a, 497. See also ibid. 19-20.).
The good wyse kyng charles the fythe of that name could not agree more.
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Appendix

1.  For the War for Independence: An Absolute, Reasoned, Solemnly Perfect Declaration

Resolved, That it be recommended to the respective assemblies and conventions of the United Colonies, where no government sufficient to the exigencies of their affairs have been hitherto established, to adopt such government as shall, in the opinion of the representatives of the people, best conduce to the happiness and 90 safety of their constituents in particular, and America in general (Journals of the Continental Congress 1904-37, IV: 342).

Introduced by John Adams of Massachusetts,

seconded by Richard Henry Lee of Virginia, 

Friday, 10 May 1776

The Virginia Resolutions:

Resolved, That these United Colonies are, and of Right ought to be, Free and Independent States, that they are absolved from all allegiance to the British Crown, and that all Political connection between them and the State of Great Britain is, and ought to be, totally dissolved.

Resolved, That it is expedient forthwith to take the most effectual measures for forming foreign Alliances.

Resolved, That a plan of confederation be prepared and transmitted to the respective Colonies for their consideration and approbation (Maier 1997, 41).

Introduced by Richard Henry Lee of Virginia, 

seconded by John Adams of Massachusetts, 

Friday, 7 June 1776

In CONGRESS, July 4, 1776.

A DECLARATION

By the REPRESENTATIVES of the

UNITED STATES OF AMERICA,

In GENERAL CONGRESS assembled.


WHEN in the Course of human Events, it becomes necessary for one People to dissolve the Political Bands which have connected them with another, and to assume among the Powers of the Earth, the separate and equal Station to which the Laws of Nature and of Nature's God entitle them, a decent Respect to the Opinions of Mankind requires that they should declare the causes which impel them to the Separation. 


We hold these Truths to be self-evident, that all Men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the Pursuit of Happiness--That to secure these Rights, Governments are instituted among Men, deriving their just Powers from the Consent of the Governed, that whenever any Form of Government becomes destructive of these Ends, it is the Right of the People to alter or to abolish it, and to institute new Government, laying its Foundation on such Principles, and organizing its Powers in such Form, as to them shall seem most likely to effect their Safety and Happiness. Prudence, indeed, will dictate that Governments long established should not be changed for light and transient Causes; and accordingly all Experience hath shewn, that Mankind are more disposed to suffer, while Evils are sufferable, than to right themselves by abolishing the Forms to which they are accustomed. But when a long Train of Abuses and Usurpations, pursuing invariably the same Object, evinces a Design to reduce them under absolute Despotism, it is their Right, it is their Duty, to throw off such Government, and to provide new Guards for their future Security. Such has been the patient Sufferance of these Colonies; and such is now the Necessity which constrains them to alter their former Systems of Government. The History of the present King of Great Britain is a History of repeated injuries and Usurpations, all having in direct Object the Establishment of an absolute Tyranny over these States. To prove this, let Facts be submitted to a candid World.

[indictment]


He has refused his Assent to Laws, the most wholesome and necessary for the public Good.


He has forbidden his Governors to pass Laws of immediate and pressing Importance, unless suspended in their Operation till his Assent should be obtained; and when so suspended, he has utterly neglected to attend to them. 


He has refused to pass other Laws for the Accommodation of large Districts of People, unless those People would relinquish the Right of Representation in the Legislature, a Right inestimable to them, and formidable to Tyrants only. 


He has called together Legislative Bodies at Places unusual, uncomfortable, and distant from the Depository of their public Records, for the sole Purpose of fatiguing them into Compliance with his Measures. 


He has dissolved Representative Houses repeatedly, for opposing with manly Firmness his Invasions on the Rights of the People. 


He has refused for a long Time, after such Dissolutions, to cause others to be elected; whereby the Legislative Powers, incapable of Annihilation, have returned to the People at large for their exercise; the State remaining in the mean time exposed to all the Dangers of Invasion from without, and Convulsions within. 


He has endeavoured to prevent the Population of these States; for that Purpose obstructing the Laws for Naturalization of Foreigners; refusing to pass others to encourage their Migrations hither, and raising the Conditions of new Appropriations of Lands. 


He has obstructed the Administration of Justice, by refusing his Assent to Laws for establishing Judiciary Powers. 
He has made Judges dependent on his Will alone, for the Tenure of their Offices, and the Amount and Payment of their Salaries. 


He has erected a Multitude of new Offices, and sent hither Swarms of Officers to harrass our People, and eat out their Substance. 


He has kept among us, in Times of Peace, Standing Armies, without the consent of our Legislatures. 


He has affected to render the Military independent of and superior to the Civil Power. 


He has combined with others to subject us to a Jurisdiction foreign to our Constitution, and unacknowledged by our Laws; giving his Assent to their Acts of pretended Legislation: 


For quartering large Bodies of Armed Troops among us:   
For protecting them, by a mock Trial, from Punishment for any Murders which they should commit on the Inhabitants of these States: 


For cutting off our Trade with all Parts of the World: 


For imposing Taxes on us without our Consent: 


For depriving us, in many Cases, of the Benefits of Trial by Jury: 


For transporting us beyond Seas to be tried for pretended Offences:

 
For abolishing the free System of English Laws in a neighbouring Province, establishing therein an arbitrary Government, and enlarging its Boundaries, so as to render it at once an Example and fit Instrument for introducing the same absolute Rule into these Colonies: 


For taking away our Charters, abolishing our most valuable Laws, and altering fundamentally the Forms of our Governments: 


For suspending our own Legislatures, and declaring themselves invested with Power to legislate for us in all Cases whatsoever. 


He has abdicated Government here, by declaring us out of his Protection and waging War against us. 


He has plundered our Seas, ravaged our Coasts, burnt our Towns, and destroyed the Lives of our People. 


He is, at this Time, transporting large Armies of foreign Mercenaries to compleat the Works of Death, Desolation, and Tyranny, already begun with circumstances of Cruelty and Perfidy, scarcely paralleled in the most barbarous Ages, and totally unworthy the Head of a civilized Nation. 


He has constrained our fellow Citizens taken Captive on the high Seas to bear Arms against their Country, to become the Executioners of their Friends and Brethren, or to fall themselves by their Hands. 


He has excited domestic Insurrections amongst us, and has endeavoured to bring on the Inhabitants of our Frontiers, the merciless Indian Savages, whose known Rule of Warfare, is an undistinguished Destruction, of all Ages, Sexes and Conditions. 


In every stage of these Oppressions we have Petitioned for Redress in the most humble Terms: Our repeated Petitions have been answered only by repeated Injury. A Prince, whose Character is thus marked by every act which may define a Tyrant, is unfit to be the Ruler of a free People. 


Nor have we been wanting in Attentions to our British Brethren. We have warned them from Time to Time of Attempts by their Legislature to extend an unwarrantable Jurisdiction over us. We have reminded them of the Circumstances of our Emigration and Settlement here. We have appealed to their native Justice and Magnanimity, and we have conjured them by the Ties of our common Kindred to disavow these Usurpations, which, would inevitably interrupt our Connections and Correspondence. They too have been deaf to the Voice of Justice and of Consanguinity. 

[denunciation of war] 

We must, therefore, acquiesce in the Necessity, which denounces our Separation, 

[declaration of war]

and hold them, as we hold the rest of Mankind, Enemies in War, in Peace, Friends. 

[declaration of peace terms]


We, therefore, the Representatives of the UNITED STATES OF AMERICA, in General Congress, Assembled, appealing to the Supreme Judge of the World for the Rectitude of our Intentions, do, in the Name, and by Authority of the good People of these Colonies, solemnly Publish and Declare, That these United Colonies are, and of Right out (sic) to be, Free and Independent States; that they are absolved from all Allegiance to the British Crown, and that all political Connection between them and the State of Great-Britain, is and ought to be totally dissolved; and that as Free and Independent States, they have full Power to levy War, conclude Peace, contract Alliances, establish Commerce, and to do all other Acts and Things which Independent States may of right do. And for the support of this Declaration, with a firm Reliance on the Protection of divine Providence, we mutually pledge to each other our Lives, our Fortunes, and our sacred Honor.

[no authorization]

2.  The War of 1812: An Absolute, Unreasoned, Solemnly Perfect Declaration


Be it enacted by the Senate and House of Representatives of the United States in Congress assembled, 

[declaration of war]

That war be and the same is hereby declared to exist between the United Kingdom of Great Britain and Ireland and the dependencies thereof, and the United States of America and their Territories; 

[authorization]
and that the President of the United States is hereby authorized to use the whole land and naval force of the United States to carry the same into effect, and to issue to private armed vessels of the United States commissions or letters of marque and general reprisal, in such form as he shall think proper, and under the seal of the United States, against the vessels, goods, and effects, of the Government of the said United Kingdom of Great Britain and Ireland, and the subjects thereof (Pub. L. No. 12-102, 2 Stat. 755).

3.  The Spanish-American War, 1898: A Conditional, Reasoned, Solemnly Perfect Declaration


House Resolution 233 was introduced in the House on 13 April 1898 but completely revised by the Senate.  The original resolution read as follows:


Joint resolution (H. Res. 233) authorizing and directing the President of the United States to intervene to stop the war in Cuba, and for the purpose of establishing a stable and independent government of the people therein.

[indictment and denunciation of the enemy]

Whereas the Government of Spain for three years past has been waging war on the Island of Cuba against a revolution by the inhabitants thereof without making any substantial progress towards the suppression of said revolution, and has conducted the warfare in a manner contrary to the laws of nations by methods inhuman and uncivilized, causing the death by starvation of more than 200,000 innocent noncombatants, the victims being for the most part helpless women and children, inflicting intolerable injury to the commercial interests of the United States, involving the destruction of the lives and property of many of our citizens, entailing the expenditure of millions of money in patrolling our coasts and policing the high seas in order to maintain our neutrality; and


Whereas this long series of losses, injuries, and burdens for which Spain is responsible has culminated in the destruction of the United States battle ship Maine in the harbor of Havana and the death of 260 of our seamen;


Resolved by the Senate and the House of Representatives of the United States of America in Congress assembled, 

[declaration of peace terms]
That the President is hereby authorized and directed to intervene at once to stop the war in Cuba to the end and with the purpose of securing permanent peace and order there and establishing by the free action of the people thereof a stable and independent government of their own in the Island of Cuba; 

[authorization]
and the President is hereby authorized and empowered to use the land and naval forces of the United States to execute the purpose of this resolution (Cong. Rec. (House) 18 April 1898, p. 4041, where the Senate amendments are also recorded.).

[no declaration of war]
* * *

3a. The Spanish-American War, 1898: A Conditional, Reasoned, Solemnly Perfect Declaration
The Senate Amendment of House Resolution 233:


Joint Resolution For the independence of the people of Cuba, demanding that the Government of Spain relinquish its authority and government in the Island of Cuba, and withdraw its land and naval forces from Cuba and Cuban waters, and directing the President of the United States to use the land and naval forces of the United States to carry these resolutions into effect.

[indictment]

Whereas the abhorrent conditions which have existed for more than three years in the Island of Cuba, so near our own borders, have shocked the moral sense of the people of the United States, have been a disgrace to Christian civilization, culminating, as they have, in the destruction of a United States battleship, with two hundred and sixty of its officers and crew, while on a friendly visit in the Harbor of Havana, and cannot longer be endured, as has been set forth by the President of the United States in his message to Congress of April eleventh, eighteen hundred and ninety-eight, upon which the action of Congress was invited:  Therefore,


Resolved by the Senate and the House of Representatives of the United States of America, in Congress assembled, First. That the people of the Island of Cuba are, and of right ought to be free and independent.

[denunciation of the enemy and declaration of peace terms]

Second. That it is the duty of the United States to demand, and the Government of the United States does hereby demand, that the Government of Spain at once relinquish its authority and government in the Island of Cuba, and withdraw its land and naval forces from Cuba and Cuban waters.

[authorization]

Third. That the President of the United States be, and he hereby is, directed and empowered to use the entire land and naval forces of the United States, and to call into the actual service of the United States the militia of the several States to such extent as may be necessary to carry these resolutions into effect.


Fourth. That the United States hereby disclaims any disposition or intention to exercise sovereignty, jurisdiction, or control over said island except for the pacification thereof, and asserts its determination, when that is accomplished, to leave the government and control of the island to its people.


Approved, April 20, 1898.  (The Joint Resolution was passed at 1:30am on 19 April 1898.  Pub. Res. No. 55-24, 30 Stat. 738)

[no declaration of war]
* * *

3b. The Spanish-American War, 1898 An Absolute, Unreasoned, Solemnly Perfect Declaration

An Act Declaring that war exists between the United States of America and the Kingdom of Spain.

[no indictment and denunciation of the enemy]

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, 

[declaration of war]
First.  That war be, and the same is hereby, declared to exist, and that war has existed since the twenty-first day of April, anno Domini eighteen hundred and ninety-eight, including said day, between the United States of America and the Kingdom of Spain.

[authorization]

Second.  That the President of the United States be, and he hereby is, directed and empowered to use the entire land and naval forces of the United States, and to call into the actual service of the United States the militia of the several States, to such extent as may be necessary to carry this Act into effect. 

[no declaration of peace terms]

Approved, April 25, 1898.  (Pub. L. No. 55-189, 30 Stat. 364)

4.  World War I, 1917: An Absolute, Unreasoned, Solemnly Perfect Declaration

The State Department's draft as approved by President Woodrow Wilson and submitted to the House leadership on 2 April 1917:

JOINT RESOLUTION, Declaring that a State of War Exists Between the Imperial German Government and the Government and People of the United States and Making Provisions to Prosecute the Same.

[indictment and denunciation of the enemy]

Whereas.  The recent acts of the Imperial German Government are acts of war against the Government and people of the United States:


Resolved.  By the Senate and House of Representatives of the United States of America in Congress assembled, 

[declaration of war]

that the state of war between the United States and the Imperial German Government which has thus been thrust upon the United States is hereby formally declared; and

[authorization]

That the President be, and is hereby, authorized and directed to take immediate steps not only to put the country in a thorough state of defense but also to exert all of its power and employ all of its resources to carry on war against the Imperial German Government 

[no declaration of peace terms]
and bring the conflict to a successful termination (The New York Times 3 April 1917, 1).

After passing in the House, the State Department draft was amended in the Senate and, then, accepted by the House:


Joint Resolution Declaring that a state of war exists between the Imperial German Government and the Government and the People of the United States and making provision to prosecute the same.

[indictment and denunciation of the enemy]

Whereas the Imperial German Government has committed repeated acts of war against the Government and people of the United States of America:  Therefore, be it


Resolved by the Senate and House of Representatives of the United States of America in Congress assembled, 

[declaration of war]

That the state of war between the United States and the Imperial German Government which has thus been thrust upon the United States is hereby formally declared; 

[authorization]
and that the President be, and he is hereby, authorized and directed to employ the entire naval and military forces of the United States and the resources of the Government to carry on war against the Imperial German Government; 

[no declaration of peace terms]
and to bring the conflict to a successful termination all the resources of the country are hereby pledged by the Congress of the United States (Approved, April 6, 1917.  Pub. Res. No. 65-1, 40 Stat. 1).

The declaration of war against the Imperial and Royal Austro-Hungarian Government (Approved, 7 December 1917.  Pub. L. No. 65-1, 40 Stat. 429) is identical with the declaration against the Imperial German Government.

5. World War II, 1941: An Absolute, Unreasoned, Solemnly Perfect Declaration


Declaring that a state of war exists between the Imperial Government of Japan and the Government and the people of the United States and making provisions to prosecute the same:

[indictment and denunciation of the enemy]
   Whereas the Imperial Government of Japan has committed unprovoked acts of war against the Government and the people of the United States of America; therefore, be it

   Resolved by the Senate and the House of Representatives of the United States of America in Congress assembled, 

[declaration of war]

That the state of war between the United States and the Imperial Government of Japan which has thus been thrust upon the United States is hereby formally declared; 

[authorization]
and the President is hereby authorized and directed to employ the entire naval and military forces of the United States and the resources of the Government to carry on the war against the Imperial Government of Japan; 

[no declaration of peace terms]
and, to bring the conflict to a successful termination, all of the resources of the country are hereby pledged by the Congress of the United States (Pub. L. No. (Pub. L. No. 77-328, 55 Stat. 795.  Approved, 8 December 1941, 4:10pm, EST.).

The other five declarations for World War II, which are all but identical to the declaration against Japan, except for the name of the country, are against the Government of Germany (Pub. L. No. 77-331, 55 Stat. 796.  Approved, 11 December 1941, 3:05pm, EST.), against the Government of Italy (Pub. L. No. 77-332, 55 Stat. 797.  Approved 11 December 1941 3:06pm, EST.), against the Government of Bulgaria (Pub. L. No. 77-563, 56 Stat. 307.  Approved, 5 June 1942.), against the Government of Hungary (Pub. L. No. 77-564, 56 Stat. 307.  Approved, 5 June 1942.), against the Government of Rumania (Pub. L. No. 77-565, 56 Stat. 307.  Approved, 5 June 1942.).
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